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M E M O R A N D U M
TO: Lisa Bourbonnais, Planning Director

FROM: Andy Teitz, Town Solicitor; Peter Skwirz, Assistant Solicitor

DATE: June 5, 2019

SUBJECT: Status of the Land Trust

I. Introduction -

The purpose of this memorandum is to address the status of the East Greenwich Land Trust 

(EGLT)and what that means for the functions performed by the EGLT and the Town.

II. Analysis -

The EGLT is created by Town ordinance, Sec. 143-1. This ordinance purports to create 

the EGLT as a “body corporate and politic and a public instrumentality.”  The ordinance then 

purports to grant to the EGLT certain authority normally held by a public corporation, including 

“the authority to acquire, hold and manage real property and interest therein.”  Sec. 143-5 further 

enumerates the corporate powers held by the EGLT, including the power to:

 Purchase, receive by gift, or otherwise acquire fee simple or lesser interests in real 

property;

 Accept gifts, grants or loans of funds or services from any source, public or private;
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 Employ counsel, auditors, engineers, appraisers, private consultants, advisors, 

secretaries or other personnel;

 Incur debt (subject to approval by through the Town budget process) and sell land 

(subject to Council approval).

The problem with this ordinance, however, is that there is no act of the General Assembly 

creating the EGLT as a public corporate entity and the EGLT has not registered as private 

corporation with the Secretary of State as authorized by Title 7 of the Rhode Island General Laws.  

A municipality does not have the authority to create a corporate entity by way of ordinance as it is 

“the authority of the General Assembly to enact legislation regulating the organization and

operation of corporations.”  See In re R.I. Bar Ass., 263 A.2d 692 (R.I. 1970); see also In re 

Pawtucket and Central Falls Grade Crossing Commission, 89 A. 695 (R.I. 1914).  The General 

Assembly’s authority over corporations is granted under Art. 6, § 14 of the R.I. Constitution, which 

provides, “The general assembly may provide by general law for the creation and control of 

corporations.”  Art. 13, § 2 of the R.I. Constitution prohibits municipalities from exercising 

“powers reserved to the general assembly,” such as the power to create corporations.

Since the EGLT is not a separate corporate entity, it is simply an instrumentality of the 

Town and has no separate legal personhood apart from the Town.  See, e.g., E. Providence Sch. 

Comm. v. Smith, 896 A.2d 49, 53-53 (R.I. 2006) (municipal school board cannot bring suit for 

damages independent of the municipality); Town of Johnston v. Santilli, 892 A.2d 123 (municipal 

department may not hire counsel other than the town solicitor to represent its interests); Town of 

Scituate v. EFC Constr. Co., 2005 R.I. Super. LEXIS 12, at *16-17 (RI Super. Ct. 2005) (zoning 

board is not an interested party to a lawsuit apart from the Town).
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Since the EGLT is an instrumentality of the Town, it must abide by the Town Charter and 

ordinances in all of its actions.  This requires a significant alteration in the way that the EGLT is 

currently operated in several respects:

 First, under Town Charter, Sec. C-85(G), the Town Manager has ultimate control 

over the negotiation of any Town contracts and all Town contracts is “subject to 

the approval of the Town Council.”  Any contract formed outside of this manner 

prescribed by Charter is void.  See Austin v. Coggeshall, 12 R.I. 329, 332 (1879).  

Accordingly, any contracts entered into by the EGLT, either for professional 

services, for the lease of land, or for the purchase for real property, is subject to 

supervisory control by the Town Manager and must be approved by the Town 

Council, or else it is void.

 Second, Town Charter Sec. C-67(P) confers on the Council the power and duty to 

“accept gifts of any property, real or personal, on behalf of the Town.”  

Accordingly, any land or other gifts donated to the Town is subject to the approval 

of the Town Council. Any land or other gifts that are accepted are ultimately the 

property of the Town, not the EGLT, and should be deeded to and held in the name 

of the Town. This is particularly important in instances where acceptance comes 

with certain conditions attached.  The Council should be deciding whether to accept 

the gift or grant in the last instance if it is to be accepted by the Town.  

 Finally, any funds of the EGLT are, ultimately, Town funds requiring Town 

approval prior to expenditure.  These funds are also subject to the budget provision 

in the Charter, including the provision for transfer from one account to another 

under Sec. C-30.  Of course, transfer of funds may be complicated if the funds were 
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granted subject to restrictive conditions.  However, the ultimate decision on how to 

use these funds, for example, how to use the rent provided by Pat’s Pasture, is 

subject to the control of the Town Manager and Town Council.

III. Conclusion –

There has been a legal error made in Town Ordinance Sec. 143-1, in that it purports to 

create the EGLT as a separate corporate entity without authorizing legislation from the General 

Assembly.  This error has caused the EGLT to operate with a greater degree of autonomy than it 

has the legal right to and it diminished Town oversight of the EGLT.  There are two possible ways 

that this error could be corrected.

First, the Town could amend Sec. 143-1 to eliminate the reference to the EGLT being a 

separate corporate entity and then proceed to operate the EGLT as an instrumentality of the Town.  

This would mean that the Council would approve all EGLT contracts, would approve any Land 

Trust grants or other gifts that would otherwise go to the EGLT, and the Manager and Council 

would ultimately have control over expenditure and collection of Land Trust funds.  If the Town 

takes this option, the Council should review and, if it desires, pass a resolution retroactively 

ratifying the EGLT contracts (like the Pat’s Pasture lease) and accepting gifts to the EGLT, to 

ensure that these gifts and contracts are not void under Charter.

Alternatively, the Council could petition the General Assembly to enact enabling 

legislation creating the EGLT as a distinct public corporation separate and apart from the Town.  

Or the EGLT could apply for private corporate status with the Secretary of State.  If either of these 

routes are pursued, then, after the creation of the separate corporation, the Council should transfer 

any land or funds it received for the EGLT prior to its corporate existence to the newly created 
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corporation.  This would allow the EGLT to hold this land and these funds separately from the 

Town and to operate independently from the Town.
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