
AGENDA ITEM 

CITY COUNCIL MEETING DATE – APRIL 18, 2016 

BUSINESS ITEM 

 

DATE  : April 12, 2016 

 

TO  : City Council 

 

FROM  : Community Development Director 

 

SUBJECT       : REQUEST FOR CONTINUANCE AND APPEAL OF THE PLANNING 

COMMISSION’S DECISION TO NOT CERTIFY THE FINAL 

ENVIRONMENTAL IMPACT REPORT (FEIR) AND TO DENY THE USE 

PERMIT FOR THE VALERO CRUDE BY RAIL PROJECT  

 

RECOMMENDATION: 

Staff recommends that the City Council continue to take public comment, 

consider all appropriate documents and testimony, and then consider the 

following actions: 

 

1. Consider and reject the applicant’s request for continuance, or approve 

the request for continuance and continue the hearing to a date certain. 

 

2. Deny the appeal and uphold the Planning Commission’s unanimous 

decision to deny certification of the EIR and to deny the Use Permit; or 

 

3. Deny the appeal and deny certification of the EIR and deny the Use 

Permit using different findings.  

 

4. Decline to certify the EIR and provide specific comments on the 

deficiencies of the EIR and direction on what needs to be improved in the 

EIR and remand back to staff with direction to return to Council with the 

EIR and Use Permit; or 

 

5. Uphold the appeal and  

 

i. Adopt the draft Resolution certifying the Final Environmental Impact 

Report, adopting CEQA findings for the Project and adopt the 

Statement of Overriding Considerations and the Mitigation 

Monitoring and Reporting Program and  

ii. Uphold the appeal and adopt the draft Resolution approving the 

Use Permit for the Valero Crude by Rail Project, with the findings and 

conditions listed in the resolution included in the March 15, 2016 

packet. 



 

EXECUTIVE SUMMARY: 

On March 15, 2016 the hearing for this item was opened and the Council heard 

presentations from the City, the Planning Commission and the applicant. The 

Council questioned Staff, the consultants, the Chair of the Planning Commission, 

and the applicant regarding the project. The applicant requested that the item 

be continued to allow them to request an opinion from the Surface 

Transportation Board (STB) regarding the issue of preemption. On April 4th and 

April 6th, the City Council heard public testimony and continued the item to April 

18th.  

 

BUDGET INFORMATION: 

There is no budgetary impact if the request for continuance is denied. If the 

Council approves the request for continuance, there may be additional costs 

associated with potential re-noticing of the project, as well as additional staff 

time in reviewing any STB opinion, as well as additional staff time should updates 

or revisions to the EIR be necessary.  
 
ENVIRONMENTAL ANALYSIS: 

See the March 15, 2016 City Council staff report regarding the environmental 

analysis for the project.  In regards to the applicant’s request for continuance, it 

does not affect the existing FEIR document. Should the project be continued for 

a substantial length of time, it is possible that new information could arise and 

the FEIR would possibly need additional studies and/or to be re-circulated. 

 

DISCUSSION: 

During the City Council meetings on March 15th, April 4th and April 6th, the 

Council asked various questions related to the project. In general, questions that 

were asked of the applicant and the public were provided at the meeting. City 

Council directed staff to take note of additional questions and responses were 

to be provided at a later meeting. Below are the Council’s questions followed 

by Staff’s responses. The councilperson that asked the question is indicated by 

their initials in parenthesis after each question.  The questions include those 

asked of the applicant, the public and staff and are grouped into the following 

topics: 

Air Quality 

Consistency with the General Plan and Zoning Ordinance  

Crude Storage 

Economic Benefits 

Emergency Response 

Mitigation Measures 

Onsite Impacts 

Preemption 

Railroad Operations, Track Rights and Rail Safety 



Tank Car Standards 

Traffic Impacts 

Valero’s Current Operations 

Valero’s Proposed Operations 

 

Air Quality 

Question 1.  Why is there a difference between San Luis Obispo and the City of 

Benicia in regard to the EIR evaluation of toxic air contaminates in 

addition to oxides and nitrogens that cause smog?  (EP) 

 

Response:  The two jurisdictions and their respective consultants selected 

different, equally valid approaches to the analysis. For the Valero 

project, the EIR analyzed the health risks of the Project’s toxic air 

contaminant (TACs) emissions. The analysis focused on risks to 

residents, workers, and children that live or work near the refinery 

and people living uprail of the refinery. The health risk analysis 

focused on diesel emissions from locomotive exhaust and 

evaporative emissions from railcars. The evaporative emissions 

analysis examined the health risks from exposure to benzene, 

ethylbenzene, toluene, xylene, hexane, and hydrogen sulfide. The 

health risk analysis concluded that the Project would not increase 

health risks above significance thresholds established by the Bay 

Area Air Quality Management District or thresholds established by 

air districts uprail of the refinery. Health risk results also are found in 

Revised DEIR Tables 4.1-9, 4.1-10, and 4.1-17, and the related 

discussion.  

 

Question 2.  As part of the public testimony, it was stated that the comment 

letter from Dr. Phyllis Fox, Ph.D., PE dated April 4, 2016 presented 

new information regarding the EIR’s analysis of air quality impacts.  

 

Response: The analysis in the EIR is thorough, complete, and satisfies the 

requirements of CEQA. Dr. Fox raises no new or more severe 

impacts than have already been considered in the environmental 

review process.  A response to the comments from Dr. Fox regarding 

air quality impacts are provided in the attached memo from ESA 

dated April 11, 2016.  

 

Consistency with General Plan and Zoning Ordinance: 

Question 1.  As part of the public testimony, it was stated that the proposed 

project was inconsistent with the General Plan and Zoning 



Ordinance based on onsite impacts that are not federally 

preempted. 

 

Response: In the February 8, 2016 Planning Commission staff report, staff 

identified and analyzed 19 General Plan goals and policies which 

are relevant to the proposed project (pp. 13-20) and found the 

proposed project to be overall consistent with the General Plan.   

 

In addition to these 19 goals and policies, the public identified 3 

additional goals that were stated to be inconsistent with the 

proposed project (Goals 4.10, 4.15 and 4.20). A brief analysis of 

those goals is provided below.   

 

GOAL 4.15: Reduce fire hazards (pp 165-166). Policies associated 

with this goal relate to the maintenance of fire breaks between 

open space and development, weed abatement and the use of 

fire-resistant landscaping in public and private developments.  The 

project is proposed within a developed area of the refinery. As part 

of the design of the unloading rack, multiple fire suppression systems 

are installed in case of an incident including a 12” cement mortar 

lined firewater pipe with monitor and hydrants located along the 

containment wall.  

 

GOAL 4.20 (p. 168): Reduce health and safety hazards associated 

with hazardous materials users, hazardous waste generators, and 

hazardous waste disposal sites and toxic air contaminants. The one 

policy associated with this goal pertains to the establishment of 

buffer zones between sensitive land uses and those land uses which 

involve the significant use, storage, or disposal of hazardous 

materials, hazardous waste, or toxic air contaminants.  As stated on 

p. 15 of the Planning Commission February 8, 2016 staff report, “[t]he 

closest residential areas are more than 2,000 feet from the 

proposed unloading rack and new rail infrastructure. Valero owns 

about 400 acres of land west and south of their facility which has 

served as a buffer between the Benicia Industrial Park, the Refinery 

and the City’s residential neighborhoods.  The Project does not alter 

or impact this existing land buffer between the Refinery and the 

residential uses.” 

 

GOAL 4.10 (p. 163): Support improved regional air quality.  The 

policies associated with this goal relate to implementation of the 

Bay Area Clean Air Plan and designs and land use strategies that 

reduce automobile use and promote mixed use, jobs/housing 

balance, telecommuting, bicycle, and pedestrian facilities, and 



transit.  “The proposed Project would support the primary goals of 

the [Bay Area 2010 Clean Air Plan], the 2010 CAP and it would not 

disrupt or hinder implementation of any 2010 CAP control measures. 

Therefore, there would be no impact associated with conflicting or 

obstructing implementation of the applicable air quality plan” (DEIR 

p. II-11, Appendix A, Environmental Checklist). 

 

On p. 36 of the same Planning Commission staff report (February 8, 

2016), the project was analyzed for its consistency with the Zoning 

Ordinance and more specifically BMC Section 17.104.060. “As 

discussed… preemption again limits consideration of the rail related 

aspects of the Project. The City may only consider aspects of the 

Project which are within its purview and found that the project in 

which the City had jurisdiction would not be “detrimental to the 

public health, safety, or welfare of persons residing or working in or 

adjacent to the neighborhood of such use, nor detrimental to 

properties or improvements in the vicinity or to the general welfare 

of the city.”  

 

Crude Storage: 

Question 1.  Clarification on the 11 PSI standard for storage tanks. (AS) 

Question 2.  Does higher PSI relate to volatility? (AS) 

Question 3.  Could the temperature increase the PSI in the storage tank? (AS) 

Question 4.  Is Bakkan more volatile and gaseous than other crudes? (AS) 

Question 5.  Could an increase in the temperature raise the volatility of the 

crude?  (AS) 

 

Response:  Responses to Questions 1-5 were provided by Don Cuffel of Valero. 

No new information regarding the Project was given. Refer to the 

written transcript of the City Council March 15, 2016 meeting 

(pp.259-268). 

 

In addition to above, implementation of the proposed project does 

not modify the refinery operations. “The Project would not include, 

nor would it require, any changes to existing Refinery operations or 

process equipment, other than installation and operation of the 

Project unloading rack and other Project components. The Project 

would not change the Refinery’s crude oil processing rate or 

increase the Refinery’s air emissions, except for emissions from the 

unloading of crude” (DEIR p. 1-2). “The Project does not propose 

changes to the emissions limits in the current BAAQMD permits, 

although the Project does require approval of an Authority to 

Construct from the BAAQMD.” (DEIR p. ES-4)  



 

“The refinery’s crude oil processing rate, which is limited by District 

permit to an annual average of 165,000 bbl per day (daily 

maximum of 180,000 bbl per day), would remain unchanged. No 

modifications would be made to refinery process equipment.” 

(Appendix A1 of the DEIR Air Permit Application states on p. 1) 

 

Economic Benefits:  

The following questions were based on the economic report submitted by 

Valero and prepared by Andrew Chang & Co. dated May 2014.  

 

Question 1.  Provide an explanation of the multiplier for the stated 1,000 indirect 

jobs referred to in Andrew Chang report. (TC) 

Question 2.  Provide an explanation of the foundation for the $2 million in one-

time sales tax. (TC) 

Question 3.  Explain what the $55 million valuation for the project actually means 

to the City is terms of sales tax, property tax, etc. (EP) 

Question 4.  Of the $55 million project valuation, how much is considered real 

property for the purpose of valuation? (AS) 

Question 5.  Which figure was used in the economic and sales tax report:  

Solano County sales tax of 7.625% of the City of Benicia sales tax of 

8.625 %?(AS) 

Question 6. Does the project result in ongoing sales tax? (AS) 

Question 7.  Is the estimated $200,000 sales tax figure an indirect sales tax 

resulting in secondary economic impact? (CS) 

 

Response:  Responses to Questions 1-7 were provided by Valero and prepared 

by Andrew Chang & Co. Please see the attached letter from 

Andrew Chang & Co. dated April 12, 2016.  

 

Emergency Response: 

Question 1.  Provide a response to the concern regarding the proposed project 

restricting access to the area of the unloading racks and the unloading 

rack’s proximity of the storage tanks.   

 

Response: The DEIR evaluated emergency access and determined that the project 

would not result in inadequate emergency access. The impact would 

be less than significant with mitigation (DEIR p. 4.11-12). 

 

In response to concerns expressed at the Planning Commission 

hearing(s),Benicia Fire Chief Jim Lydon provided a response at the 

February 11, 2016 Planning Commission meeting. Please refer to the 



written transcript for February 11, 2016 for the complete response (pp. 

68-73). An excerpt of that transcript is provided below: 

 

“Within the refinery our procedure is actually to respond to the main 

gate. The reason we go to the main gate is so that we can be escorted 

by their security staff or other staff through the refinery to the actual 

incident. The purpose for this is we don't necessarily know on a given day 

what's occurring in a refinery. There may be certain areas of their 

operation that are closed off, roads that are not open, etcetera. We 

would go to the main gate, tie in with them, and proceed down 

wherever in the refinery we are going. It's not common for us to come to 

Gate 4 off of Park Road for emergency access. That's for clarification on 

how we get into the plant. As far as the area in question…Avenue A, 

where the offloading rack is… [The new service road is] just going to be 

moved over because of the offloading rack. There are numerous access 

points as we come down from up above in the main entrance in the 

main building. Ninth Street is one access, and 14th Street. So there are 

several different routes of travel that would take us to that new section 

of service road A, still providing us with adequate emergency access.…” 

 

Mitigation Measures: 

Question 1.   In consideration of the Phillips SMR project in San Luis Obispo 

County (SLO), what are some of the potential mitigation measures 

the City of Benicia could impose to lessen the impact of the rail? 

(EP) 

Question 2.  Mitigation measures that cannot be imposed due to preemption 

may provide an outline of what is possible to address an identified 

issue and use as a good business practice by Valero. Can these be 

crafted and forwarded to the Surface Transportation Board? (EP)  

 

Response:  Staff has compiled SLO’s references to preemption and the 

recommended mitigation measures for the Phillips SMR Project in 

the DEIR for Phillips SMR Rail Project October 2014; San Luis Obispo 

County Planning Commission February 4, 2016 Staff Report and 

Exhibit C - Findings for Denial. Due to the length of the complete 

documents, only those portions of the documents that reference 

preemption are attached and references to preemption have 

been underlined.  If the Council wishes to forward these to the STB, 

staff will do so. 

 

 



Onsite impacts: 

Question 1.  Per BMC Section 17.70.340 aall development shall be set back a 

minimum of 25 feet from the top of the bank of streams (both 

seasonal and perennial) and ravines. No development shall be 

permitted within the setback. Is the proposed project able to 

comply with the 25-foot setback requirement? (TC) 

 

Response: The figure presented in the EIR was excerpted from a discussion 

level plan submitted with application materials. According to the 

stamp on the drawing, it clearly was not intended to provide 

construction level detail. Under normal practice, detailed 

construction drawings would be prepared if and only if a project is 

approved because they must reflect all conditions of approval, 

including any mitigation measures and all other requirements 

required by the lead agency and other permitting agencies.  

 

BMC Section 17.70.340 would govern construction of the Project 

regardless of whether the City took the “belt and suspenders” 

approach of requiring compliance with the provision as a condition 

of permit approval.  The construction plans submitted for building 

permit will provide the necessary level of detail to confirm the 25-

foot setback is met and will be reviewed for compliance with this 

requirement.  In addition, the setback would be verified in the field 

by a licensed surveyor. Valero is aware of this requirement.  

 

Question 2.  As part of the public testimony, it was stated that the proposed 

Project resulted in unmitigated impacts from the project’s onsite 

construction and operation that are not federally preempted.  

 

Response: The EIR evaluated the Project’s onsite construction and operations 

impacts related to air quality, GHG construction emissions, wildlife, 

Sulphur Springs Creek, and hazards. All impacts identified were 

determined to be less than significant or less than significant with 

the implementation of mitigation measures.  Refer to the Summary 

of Impacts DEIR pp.2-1 – 2-9 and RDEIR pp. 2-14 – 2-19. Construction-

related emissions are evaluated in DEIR Appendix A2 Construction 

Emissions.  

 

For Example: Air Quality Impacts 4.1-1 and 4.1-2 state that the 

proposed Project would contribute to an existing or projected air 

quality violation, criteria pollutant and ozone precursor emissions. 

These onsite impacts in the Bay Air Basin would be reduced to a less 

than significant level with implementation of Mitigation Measure 4.1-

1. (DEIR pp. 4.1-14 -16 and 4.1-23) 



Biological Resources Impacts 4.2-1, 4.2-2, 4.2-3 state that the 

proposed Project could have a substantial adverse effect on the 

Sulphur Springs Creek riparian corridor, nesting birds in the Sulphur 

Springs Creek riparian corridor, and on federally protected 

wetlands. These impacts would be reduced to a less than significant 

level with implementation of Mitigation Measures 4.2-1 and 4.8-1. 

(DEIR pp. 4.2-28 – 30) 

 

As provided above and stated in the EIR, project-related impacts 

onsite were evaluated in the EIR and were determined to be less 

than significant with mitigation. 

 

Question 3.  As part of the public testimony, it was stated that the comment 

letter from Dr. Phyllis Fox, dated April 4, 2016 presented new 

information regarding the EIR’s analysis of flooding impacts.  

 

Response: Dr. Fox raises no new or more severe impacts than have already 

been considered in the environmental review process.  A response 

to the comments from Dr. Fox regarding flooding impacts are 

provided in the attached memo from ESA dated April 11, 2016. 

 

Preemption: 

Question 1.  Why did the City publish a Revised DEIR knowing that the focus of 

the document was rail issues, when the City is preempted from 

imposing conditions on rail-related impacts? (MH) 

 

Response:  The application of CEQA as a disclosure document is not 

preempted. Due to the public interest, the City wanted to maximize 

the potential to address these issues, even if it was limited to 

disclosure.  “Because CEQA was designed to apprise the public 

and decision makers, like the Planning Commission, about the 

potential significant environmental effects of proposed projects, the 

City ultimately chose to evaluate the Project beyond the 

boundaries of the Project site. This has resulted in the EIR identifying 

some potential environmental damage beyond what the City may 

legally mitigate or avoid because of preemption.” (Planning 

Commission February 8, 2016 Staff Report p. 21) 

 

Question 2.  Has the State Attorney General weighed in on preemption? (MH) 

 

Response: The California Attorney General Kamala Harris submitted a letter on 

the Draft EIR on October 2, 2014.  The letter states that “We do not 



express an opinion regarding whether Benicia's legal analysis is 

correct. The extent that federal law, including the Interstate 

Commerce Termination Act (ICCTA), preempts a state or local 

jurisdiction's ability to minimize impacts associated with rail 

transportation projects has not been definitely determined by the 

courts. "The circuits appear generally, for example, to find 

preemption of environmental regulations, or similar exercises of 

police powers relating to public health and safety, only when the 

state regulations are either discriminatory or unduly 

burdensome….”(FEIR p. 2.4-106; p. 6 of letter, footnote 16) 

 

Question 3.  Provide an outline of the STB petition process for a declaratory order 

including timing for submittal, timeframe for a decision, process for 

public participation and the scope of what will be submitted (City 

Council). 

 

Response: Refer to the memorandum (attached) from the City’s Contract 

Attorney, Brad Hogin of Woodruff, Spradlin & Smart dated April 8, 

2016.    

 

Question 4.  Which case is related to the Liquid Petroleum Gas? (Response: SEA-

3 decision). Clarify the SEA-3 decision by the STB. (TC) 

 

Response: The SEA-3 decision of the Surface Transportation Board (STB) involves 

a propane facility in Newington, New Hampshire.  SEA-3 is not a rail 

carrier but the owner of the propane facility which was planned to 

be improved.  The nearby City of Portsmouth objected to the 

approval of the facility and appealed the town of Newington’s 

decision to court. SEA-3 sought an order from the STB that the claims 

of the city of Portsmouth were preempted because of the rail 

aspects of the project. The STB declined to issue the order on the 

basis that the law is clear.  See p. 4 of the decision (attached). ‘The 

Interstate Commerce Act (Act) is “among the most pervasive and 

comprehensive of federal regulatory schemes.” Chi. & N.W. Transp. 

Co. v. Kalo Brick & Tile Co., 450 U.S. 311, 318 (1981). The federal 

preemption provision contained in § 10501(b) bars the application 

of most state and local laws to railroad operations that are subject 

to the Board’s jurisdiction.’ 

 

 

 



Railroad Operations, Track Rights and Rail Safety:  

In the last 5 years, nationally: 

Question 1.  How many total derailments of freight trains?  (AS)  

Question 2. How many involved trains carrying crude? (AS)  

Question 3.  Of those carrying crude how many involved just spills and how 

many fires/explosions? (AS) Data available from the US DOT 

Question 4.  What approximate number annually of total freight train trips? (AS) 

 

Response: Responses to Questions 1-4 are in the attached letter from 

Christopher P.L. Barkan dated April 12, 2016.  

 

Question 5.  As part of the public testimony, it was stated that the comment 

letter from Phyllis Fox, Ph.D., PE dated April 4, 2016 presented new 

information on the analysis in the EIR regarding public safety and rail 

impacts.  

 

Response: Response to the comments from Dr. Fox are provided in the 

attached letter from MRS dated April 12, 2016 

 

Question 6.  Is the Park Road crossing close enough to the Valero property line 

that a train on Valero property would trigger the crossing arms to 

move? If so, where? (TC) 

 

Response: A response to this question was requested of Valero. Valero has 

indicated that they are working to provide an answer before the 

April 18th City Council meeting.  The diagram below provides 

property ownership information for reference.  

 

 



Question 7.  Identify the private rail spurs, the union pacific track. Provide a clear 

understanding of the existing tracks “right of trackage”. (TC/EP) 

 

Response: A response to this question was requested of Valero. Please also 

refer to the attached diagram which shows the length of a 50-car 

project train on the Valero refinery property. The property allows for 

the entire length of the train.  

 

Tank Car Standards: 

Question 1.  Confirmation of Valero’s commitment to 1232 tank cars. (AS)  

 

Response: Valero’s commitment to use 1232 tank cars is included in the FEIR 

(page 2.4-12) and in the Operational Aid Agreement (FEIR 

Appendix B, paragraph 6), “Valero has committed to use tank cars 

that meet or exceed the standard as defined by the American 

Association of Railroads as a CPC-1232 Tank Car Specification.” 

 

Question 2. How do we know when it is feasible for Valero to upgrade to the 

better tank cars? When and how is that commitment done? (EP) 

Question 3.  Would Valero commit to better tanks cars (117R and/or 117J) if they 

are available before they are required to? (MH) 

Question 4.  Do we know when those cars will be available? (MH/EP) 

 

Response: Responses to Questions 2-4 have been requested of Valero. Valero 

has indicated that they are working to provide answers before the 

April 18th City Council meeting.   

 

Question 5.  How much crude does a tank car hold? (AS) 

 

Response: Valero stated that a tank car holds about 700 barrels of crude.  

 

Traffic Impacts: 

Question 1.  Explain how project trains, which result in an 8.3 minute delay, 

maintain a rating of LOS D? (TC)  Provide the variables that change 

the LOS levels. (TC/EP) 

 

Response: The operation of a local roadway network is commonly measured 

and described using a grading system called Level of Service (LOS), 

which is a characterization, in the form of a six-level scale, of the 

relationship between the capacity of an intersection and the 

volume of traffic moving through it in one hour. Each LOS rating 



represents a relative level of congestion and resulting average 

delay per vehicle. The six LOS ratings range from LOS A (the best 

conditions, with little or no delay) to LOS F (the worst conditions, with 

very long delays). Traffic operations at the intersection of Park Road 

and the Union Pacific Railroad (UPRR) tracks is analogous to a 

signalized intersection, with Park Road traffic having “a green light” 

(no stopping, hence no delay) except when the crossing gates are 

down to accommodate a train. The variables that affect LOS at 

signalized intersections include the hourly traffic volumes, the 

number of lanes to accommodate those traffic volumes, and how 

long the light stays green for the traffic volumes. 

 

It is important to understand that the analysis of traffic impacts 

associated with Valero’s proposed Crude by Rail project (Project) is 

not a standard traffic analysis, and that LOS is not the best basis for 

determining Project impacts. The Draft EIR (Pp. 4.11-4 and 4.11-5) 

describes how the consequences of the Project’s actions differ from 

that of a typical project. In almost every instance, traffic analyses 

prepared by the City of Benicia (and in fact by all jurisdictions) 

consist of projects that would add new vehicle trips to the existing 

roadway system (and through the study of intersections). However, 

the Project would add new freight train crossings rather than any 

significant number of new vehicle trips to the system. Therefore, the 

more-relevant basis for determining Project traffic impacts is two-

fold; i.e., the duration and frequency of Project train crossings 

compared to baseline conditions. 

 

In addition, for a standard traffic analysis, the daily project-caused 

traffic increase would occur regularly, and would peak at the same 

time or times each day – usually during the “rush hours” in the 

morning and/or late afternoon/early evening when commuters 

travel to and from work. In contrast, freight train crossings at Park 

Road are sporadic, in the number of trains each day, the time of 

day, and the duration. During seven days of videotaping 

conducted by Fehr & Peers as part of its Valero Benicia Refinery 

Crude by Rail Project Transportation Impact Analysis (TIA), the 

number of daily train crossings varied widely (from 4 to 18), and 

these crossings occurred at various times during a ten-hour period 

from 9:30 AM to 7:15 PM. (Fehr & Peers’ TIA report was included as 

Appendix I of the Draft EIR). The baseline crossing duration was 



established (see page 21 of the Fehr & Peers TIA report) as 

11 minutes and 50 seconds (11.8 minutes); the duration of Project-

related crossings was determined (see p. 24 of the Fehr & Peers TIA 

report) to be 8 minutes and 18 seconds (8.3 minutes). 

 

Even though the above explanations indicate why LOS is not the 

appropriate basis for determining Project impacts, the Draft EIR 

included an LOS analysis to evaluate consistency with General Plan 

Policy 2.20.1, which is to “[m]aintain at least Level of Service D on all 

city roads, street segments, and intersections.” Of the above-

described variables that affect LOS, the only Project-caused 

change to those variables would be “how long the light stays 

green” for Park Road traffic. That is, during the 8.3-minute train 

crossing for Project trains, the “light” would be red for Park Road 

traffic, and the “light” would be green for the other 51.7 minutes of 

the analysis hour. Neither the volume of traffic, nor the number of 

lanes on Park Road would change because of the Project. 

 

As described on p. 4.11-8 of the Draft EIR, traffic conditions are at an 

excellent LOS A when no train crossing occurs at Park Road, and 

degrade to a poor LOS F when there is a train crossing, except 

during nighttime hours when traffic volumes are low enough to 

avoid unacceptable LOS conditions if a train crossing occurs. 

 

Regarding the bases for the Draft EIR’s less-than-significant traffic 

impacts caused by the Project (i.e., changes to the duration and 

frequency of train crossings), each 50-railcar train would block 

traffic on Park Road for 8.3 minutes (shorter than the baseline 

duration), and there would be up to 4 crossings per day (at the low 

end of the current [baseline] range of crossings per day). In 

addition, the 8.3-minute Project train crossing would increase the 

average vehicle delay in an hour by about 0.8 second, which is less 

than the one-second threshold of significance when the train 

crossing currently operates at LOS F.  

 

Question 2.  If the intersection of the I-680 Northbound Off-Ramp is blocked due 

to a train crossing at Park Road, is it possible to create an outlet, i.e., 

right turn only lane? (AS) 

 

Response: The off-ramp is more than 1,000 feet long (1,000 feet from Bayshore 



Road to the paired “Exit 58B”and “Exit 45 MPH” signs), and there is a 

rather steep side slope on the right side of the ramp and a trestle 

extending over Bayshore Road from the top of the slope; there also 

is a steep side slope that develops on the left side of the ramp as 

you approach Bayshore Road. While theoretically possible to widen 

the ramp to accommodate a second lane, the design would be 

complex given the existing physical constraints. Regardless of the 

physical constraints and the resulting design complexities, a backup 

on the off-ramp is an existing condition and was considered in the 

analysis as part of the baseline scenario.  

 

This ongoing impact of past projects was also considered in the 

cumulative effects analysis. See, e.g., Revised DEIR p. 2-166: 

 

“Project train crossings occurring during the 9:00 AM – 7:00 

PM period would generate queues on the west side of 

the tracks that would extend back onto Bayshore Road 

and affect the operations of the I-680 ramp-terminal 

intersections, but would not extend back onto the I-680 

mainline. Queues on the east side of the tracks would 

generally be contained within the Park Road segment 

between the tracks and Industrial Way, affecting access 

to and from Refinery driveways and the U-Store-It 

driveway….” 

  

“The change in average vehicle delay at the Park Road 

crossing associated with the 8.3-minute duration when 

the Project’s trains could block traffic at that crossing 

would increase the average vehicle delay in an hour by 

about 0.8 second, which is less than the one-second 

threshold of significance when the train crossing currently 

operates at LOS F. The Project impacts would be less than 

cumulatively significant”. 

 

Because the impacts of the project would be less than significant 

and because the project’s contribution to existing adverse 

cumulative conditions would not be cumulatively considerable, 

there is no nexus to require the construction of a right-turn-only lane 

or other solution to the existing condition as mitigation measure for 

the proposed project.  



Question 3.  Is there something we can do to address backups that impact 

traffic at the Park Road / Industrial Way intersection? (AS) 

 

Response: Without knowing the details of what caused the delay/backup 

described by Councilmember Schwartzman, it is assumed that the 

cause/reason was a train crossing of Park Road. The delay of about 

12 minutes in that instance is consistent with (i.e., falls within the 

range of) delays captured during the week-long videotaping of the 

Park Road crossing described in the DEIR. As shown in Figure 3-1 of 

the traffic study (DEIR Appendix I), the backup of vehicles on Park 

Road between the UPRR track crossing and Industrial Way would be 

shorter with Project train crossings than with existing/baseline train 

crossings. This would be the case because the crossing duration 

would be shorter under project conditions (8.3 minutes versus 

11.8 minutes) because queuing distance within the Refinery would 

be increased by the Project; thus avoiding the switching-related 

crossings that can block Park Road under existing conditions.  

 

CEQA does not require projects to mitigate conditions they do not 

cause or contribute to in a potentially significant way. As explained 

in response to Question 2 above, the Project would result in a less-

than-significant impact relating to train-crossing-caused delays at 

Park Road; further, because the Project’s contribution to existing 

adverse cumulative conditions would not be cumulatively 

considerable; there is no basis to require the project to mitigate the 

condition described by Councilmember Schwartzman. It is not the 

responsibility of the project to fix existing conditions, just make sure 

that the impact is not exacerbated to a significant level.  

 

Question 4.  Is the Park Road rail crossing close enough to the Valero property 

line that a train on Valero property would trigger the crossing arms 

to move? (TC) 

 

Response: A response to this question was requested from Valero.  Valero has 

indicated that they are working to provide an answer before the 

April 18th City Council meeting.   

 

Question 5.  Is the analysis of traffic impacts from a Project train crossing of 

8 minutes based on a theoretical flat straight line? (TC) 

 



Response: The straightforward answer to the question is “Yes,” and the reason 

why that is appropriate is as follows:  The analysis of traffic impacts 

from a project train crossing was predicated, as is standard 

practice for traffic analyses, on anticipated average (prevailing) 

project conditions. While it is recognized that there could be 

variations to those prevailing conditions, the exceptions would not 

happen on a regular basis, and therefore do not serve to define 

“the Project” for purposes of determining impacts.  

 

For example, for a traditional traffic impact analysis of a 

development project (e.g., a subdivision or office building), the 

vehicle trip generation is estimated based on average trip 

generation rates for the proposed land use derived from surveys of 

existing sites. By definition, “average” means that individual 

surveyed sites exhibited trip generation somewhat higher or lower 

than the average. In the case of Valero’s proposed Crude by Rail 

project, the crossing time for the project trains was calculated 

based on the length of the train, and speed at which the train 

would be traveling as it crossed Park Road. As stated in page 4.11-9 

of the Draft EIR, it would take 7.3 minutes for a 50-car train traveling 

at 5 miles per hour (MPH) to cross Park Road. The 30-second buffer 

time before and after each train crossing, provided by the at-grade 

crossing traffic controls, means that the duration for which Park 

Road would be blocked would be 8.3 minutes. Exceptions to that 

precise time could occur, but there is no reason to believe that 

those potential exceptions would be the norm (i.e., the prevailing 

condition). Therefore, the use of the 8.3-minute crossing time as the 

basis for determining traffic impacts is appropriate.  

 

Valero’s Current Operations:  

Question 1.  Are we already seeing crude on the rail? (CS) 

Question 2.  Where does the petroleum coke export? (CS) 

Question 3.  How do the locomotives get their fuel? From Valero? (CS) 

Question 4.  How does Valero export its product? (CS) 

 

Response:  Responses to questions 1-4 were provided by Don Cuffel.  Refer to 

the written transcript of the City Council March 15, 2016 meeting 

(pp.318-324). 

 

Question 5.  If the project were to be approved would the refinery need to 

substitute marine shipments of crude with shipments by rail? (TC) 



 

Response: Response was provided by Don Cuffel of Valero.  Refer to the 

written transcript of the City Council March 15, 2016 meeting 

(pp.311-316). 

 

Question 6.  Does Valero get crude from Texas, New Mexico and Oklahoma? 

(AS) 

 

Response:  Response was provided by Don Cuffel and Don Wilson of Valero.  

Refer to the written transcript of the City Council March 15, 2016 

meeting (pp. 269-270). 

 

Valero’s Proposed Operations: 

Question 1.  How long does it take to offload the trains? (TC) 

 

Response: It would take Valero approximately 12 hours to unload each train 

and prepare the empty train for the return trip to Roseville. Thus, two 

trains would cross Park Road during the evening hours, and two 

would cross Park Road during the daytime hours other than the 

hours of 6:00 AM to 9:00 AM and 4:00 PM to 6:00 PM. (DEIR p. 3-22) 

 

Valero CBR Project Consultant Procurement Procedures: 

Environmental Science Associates (ESA)  

Over the course of the CBR project, the selection of Environmental Science 

Associates (ESA) and their role has been a source of confusion.  ESA is a 

consultant to the City of Benicia, not Valero. ESA was hired to work for the City in 

2002 in anticipation of upcoming refinery projects (i.e. the Valero Improvement 

Project).   Since purchasing the refinery in 2000, Valero has undertaken a 

number of projects to respond to regulatory requirements and improve refinery 

operations.  In 2002, the City requested proposals from consulting firms for 

technical and permit processing assistance including environmental review. 

After reviewing proposals, the City selected ESA.   
 

Valero is responsible for the costs for technical and environmental review of 

refinery projects (as well as the City’s required administrative fee which is fifteen 

percent of the ESA not-to-exceed amount).  Costs for technical and 

environmental review of various refinery projects by ESA are determined on a 

project-by-project basis as each project is brought forward by the refinery.  The 

scope of work and cost for review of each project are specified in a work order 

pursuant to the terms of the contracts between the City and ESA and between 

the City and Valero.  The CBR project is a work order under the original 2002 

contract.  

 



Brad Hogin, Contract Attorney (Woodruff, Spradlin & Smart) 

The City contracted with Brad Hogin after a request for proposals resulted in 20 

responses.  Mr. Hogin was selected after an interview process.  The Council, by a 

3-2 vote, approved the continuation of Mr. Hogin’s agreement in October of 

2013.  The staff report is attached.  Mr. Hogin’s costs are being reimbursed by 

Valero. 

 

Conclusion: 

Staff’s recommendation for the Valero Crude by Rail Project FEIR and Use permit 

has not altered. See the March 15, 206 staff report, with attachments for a full 

discussion of the project. Staff recommends that the request for continuance be 

denied for the reasons stated in the March 15th report. 

 

Procedurally, staff recommends that the Council hear the remaining public 

comment on the EIR, the Use Permit and the request for continuance, close the 

public hearing, render a decision on the continuance, and begin deliberation 

on the project. 

 

Attachments: 

1. Memorandum regarding the STB process from the City’s Contract 

Attorney, Brad Hogin of Woodruff, Spradlin & Smart dated April 8, 2016   

2. Memorandum from ESA dated April 11, 2015 in response to Dr. Phyllis Fox’s 

April 4, 2016 letter 

3. Letter from MRS dated April 12, 2016 in response to Dr. Phyllis Fox’s April 4, 

2016 letter 

4. Letter from Dr. Christopher Barkan dated April 12, 2016 

5. Letter from Andrew Chang & Co. dated April 12, 2016 

6. San Luis Obispo County References to Preemption for Phillips SMR Project 

(partial documents) 

o DEIR for Phillips SMR Rail Project October 2014 

o San Luis Obispo County Planning Commission Staff Report 2/4/16  

o Exhibit C - Findings for Denial 

7. Surface Transportation Board Decision SEA-3, Inc. March 2015 

8. Diagram: 50-Car Project Train on Valero Property 

9. City Council staff report for Brad Hogin October 1 2013? 

10. Public comments received April 7 – 12, 2016 

11. Speakers List for April 18, 2016 

12. Link to March 15, 2016 Council Report: 

https://docs.google.com/gview?url=https%3A%2F%2Fs3.amazonaws.com

%2Fgranicus_production_attachments%2Fbenicia%2Ff90fd64a30dbee156

c1e5bb2b94e7c97.pdf&embedded=true  

 

https://docs.google.com/gview?url=https%3A%2F%2Fs3.amazonaws.com%2Fgranicus_production_attachments%2Fbenicia%2Ff90fd64a30dbee156c1e5bb2b94e7c97.pdf&embedded=true
https://docs.google.com/gview?url=https%3A%2F%2Fs3.amazonaws.com%2Fgranicus_production_attachments%2Fbenicia%2Ff90fd64a30dbee156c1e5bb2b94e7c97.pdf&embedded=true
https://docs.google.com/gview?url=https%3A%2F%2Fs3.amazonaws.com%2Fgranicus_production_attachments%2Fbenicia%2Ff90fd64a30dbee156c1e5bb2b94e7c97.pdf&embedded=true

