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This INFRASTRUCTURE DEVELOPMENT AND ACQUISITION AGREEMENT, 
inclusive of the recitals and agreement below (this “Agreement”) is effective as of the Effective 
Date (defined in Section 1.A below) and entered into by and among the CITY OF RIO 
RANCHO, NEW MEXICO, a charter municipality (the “City”), LOS DIAMANTES PUBLIC 
IMPROVEMENT DISTRICT, a political subdivision of the State of New Mexico separate from 
the City (the “District”) and LD DEVELOPMENT LLC, a New Mexico limited liability 
company and its successors and assigns (the “Developer” and together with the City and the 
District are collectively, the “Parties”), in connection with the facts and circumstances recited 
below. 

RECITALS 

A. The District consists of approximately 136.9149 acres of land, located wholly 
within the corporate boundaries of the City (the “Land”).  The Land is identified by the legal 
description and by the District boundary map provided in Exhibit A to this Agreement and 
hereby incorporated into and made a part of this Agreement.  The Land comprises all of the real 
property included in the District and is subject to the provisions of City Resolution No. ___, 
Enactment No. _____, adopted on April 8, 2021 (the “Formation Resolution”), attached to this 
Agreement as Exhibit B and hereby incorporated into and made a part of this Agreement. 

B. The Land is owned entirely (100%) by the Developer and Los Diamantes LLC, a 
New Mexico limited liability company (the “Holding Company” and together with the 
Developer, collectively the “Applicants”).  As of the Effective Date, the Holding Company is 
the owner of all of the Land.  The Developer holds an option under which it has the right to 
purchase all of the Land owned by the Holding Company.  There are no resident qualified 
electors or other parties residing on the Land. 

C. On May 1, 2020, the Applicants submitted to the City petition for the formation of 
the District on the Land (the “Petition”) and documents in support of the Petition (the 
“Application”) pursuant to the Public Improvement District Act, NMSA 1978, Sections 5-11-1 
to -27 (2001, as amended through 2019) (the “Act”) and the City’s Public Improvement District 
Guidelines and Application Procedures, Sections 2-10-1 to -8 (the “City PID Application 
Guidelines”).  The Application included the District General Plan (the “DGP”), the District 
Feasibility Study (the “DFS”), inclusive of the plan of finance attached to this Agreement as 
Exhibit C and hereby incorporated into and made a part of this Agreement (the “Plan of 
Finance”), the Rate and Method of Apportionment of Special Levy (the “RMA”), a draft of this 
Agreement, and all such other documents, information and evidence as required by the Act and 
the City PID Application Guidelines to be submitted by the Developer in connection with the 
application and petition for the formation of the District.   

D. After a public hearing, the governing body of the City (the “City Council”) 
determined that the District should be formed and, on April 8, 2021, adopted the Formation 
Resolution ordering that the formation of the District.  In compliance with the Act and based 
upon the request of the Developer, the representations of the Developer as supported by evidence 
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and information contained in the Application, and the findings of the City Council, the District 
was formed without a formation determination or formation election. 

E. The District was formed for the purpose of funding a portion of the costs of the 
District, including, but not limited to, administrative, formation and financing costs, and the 
acquisition and/or construction of certain eligible local and off-site public infrastructure 
improvements generally described in NMSA 1978, Section 5-11-2(P) (2019), which directly or 
indirectly benefit or otherwise facilitate development of a portion of the Land within the District 
(collectively the “Public Improvements”).  The Public Improvements shall be suitable for 
conveyance to the City upon completion, to the extent such public improvements are not 
otherwise conveyed to the Southern Sandoval County Flood Control Authority (“SSCAFCA”), 
the Albuquerque Metropolitan Arroyo Flood Control Authority (“AMAFCA”), or another 
governmental agency (each a “Participating Agency”, and collectively with SSCAFCA and 
AMAFCA, the “Participating Agencies”).   

F. The Parties intend that the specific Public Improvements benefitting and serving a 
portion of the Land within the District will be those Public Improvements described in the DGP.  
The Parties also intend that all Public Improvements to be conveyed to and accepted by the City 
shall be designed and constructed according to all applicable City development standards and 
requirements, shall be suitable for conveyance to the City upon completion and, to the extent the 
construction and/or acquisition of such Public Improvements are financed by the District, shall 
be conveyed first to the District and then reconveyed to the City and shall be owned, operated, 
maintained and repaired by the City.  Any Public Improvements dedicated and conveyed to 
another Participating Agency shall comply with such Participating Agency’s applicable 
standards and shall be operated, maintained and repaired by the Participating Agency.  

G. The Parties anticipate that the District will finance a portion of the costs of 
constructing the Public Improvements (the “District Funded Public Improvements”), as 
described in the DGP and as authorized under NMSA 1978, Sections 5-11-10 (2001) and -20 
(2013) and Section 3.E of the City PID Application Guidelines.  The Developer shall determine 
which Public Improvements will be funded by the District or the Los Diamantes Tax Increment 
Development District (the “TIDD”) and which may be privately funded. The District Funded 
Public Improvements, if any, will be funded from the proceeds of (i) one or more series of Public 
Improvement District Special Levy Bonds (collectively the “District Bonds”) to be issued by the 
District and payable by the imposition of a special levy upon the portion of the Land within the 
boundaries of the District (the “District Special Levy”) and/or (ii) the District Special Levy, 
through, among other alternatives, the satisfaction of one or more reimbursement obligations of 
the District, such as subordinate bonds, subordinate promissory notes, and/or other subordinate 
obligations payable by the District to the Developer (collectively the “Subordinate 
Obligations”).  The District will impose the District Special Levy, in compliance with the Act.  
Costs of administering and collecting the District Special Levy by the Sandoval County Assessor 
and Sandoval County Treasurer shall be paid by the District from the collection of the District 
Special Levy or the proceeds of District Bonds pursuant to NMSA 1978, Sections 5-11-10 
(2001) and -20 (2013).  

 
H. Payments to the Developer by the District for the costs of District Funded Public 

Improvements and other costs authorized by the Formation Resolution shall not exceed the 
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maximum, aggregate amount of $12,751,959 (the “Reimbursement Cap”).  The 
Reimbursement Cap shall not impair payments to be made to the Developer by the City or the 
TIDD.  However, the District shall not finance any itemized cost of constructing (in whole or 
part) the Public Improvements previously financed, paid or otherwise satisfied (in whole or part) 
with public monies from another public source and no public moneys from any other public 
sources shall be used to finance any itemized cost of constructing (in whole or part) the District 
Funded Public Improvements, which have been previously financed, paid or otherwise satisfied 
(in whole or part) by the District. 

I. The Developer acknowledges that until imposition of the District Special Levy, 
the District will have insufficient funds to pay for its acquisition of all or any portion of the 
District Funded Public Improvements.  Payment by the District to the Developer for all or any 
portion of the District Funded Public Improvements shall be (i) conditioned upon the District's 
receipt of sufficient funds and (ii) made in accordance with the terms of this Agreement; the 
Formation Resolution; the DFS; to the extent applicable, the Indenture (as defined below); and 
other agreements and documents associated with the issuance of the District Bonds and 
Subordinate Obligations.   

J. The estimated cost of constructing the Public Improvements are identified in the 
DGP.  The portion of the Public Improvements not financed by the District and other private 
improvements necessary for the development of the Land, may be financed from sources other 
than the District (the “Additional Improvements” together with the District Funded Public 
Improvements are collectively referred to as the “District Improvements”), which sources of 
financing may include, but are not limited to: funds generated by and from private financings and 
loans, tax increment revenues or bond proceeds from the TIDD, one or more development 
agreements with the City, impact fee credits; monies from other jurisdictions or agencies, or 
utility expansion charges.  The City and District will not restrict Developer’s efforts to seek other 
public and private incentives and funds for development of the District Improvements, and will 
endeavor to assist Developer and its designees in pursuing incentives from other governmental 
entities.  The District and City will promptly execute documents necessary for the Developer to 
obtain such incentives at Developer’s sole cost. 

K. The Developer may construct and install the District Improvements.  However, 
one or more third-party purchasers may acquire all or a portion of the Land and assign certain 
rights and obligations under this Agreement to one or more third-party purchasers (each a 
“Third-Party Purchaser” and together with the Developer are collectively the “Builders” or 
individually each is a “Builder”) prior to the construction and installation of all District 
Improvements.  Depending on the terms of such agreement, if consummated, the District 
Improvements would be constructed and installed at the direction of either the Developer and/or 
a Third-Party Purchaser, to the extent the Developer does not undertake construction and 
installation of District Funded Public Improvements.  The Developer may require that a Third-
Party Purchaser pay for the construction and installation of all or a portion of the District 
Improvements.  In such an event, the Developer would be entitled to receive an Acquisition 
Amount (as defined in Section 4 of this Agreement) relating to the District Funded Public 
Improvements constructed and installed all or in part by either the Developer or a Third-Party 
Purchaser.  A Builder shall convey the District Funded Public Improvements to the District in 
accordance with the terms and requirements of this Agreement.  Upon acceptance by and 
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conveyance to the District from a Builder, the District shall, pursuant to the terms of this 
Agreement pay the corresponding Acquisition Amount or issue such Subordinate Obligation 
memorializing the District’s current obligation to pay the corresponding Acquisition Amount for 
the District Funded Improvements conveyed to the District by a Builder.   

L. The Builders will convey title to the District Funded Public Improvements to the 
District in consideration of the District’s agreement to pay the Acquisition Amount (as defined in 
Section 4 of this Agreement) relating to the District’s acquisition of District Funded Public 
Improvements, in accordance with the terms of this Agreement.  It is anticipated that the District 
will pay the Developer for the costs of constructing (as described in Section 3.D(ii) of this 
Agreement) such District Funded Public Improvements constructed by the Builders from the 
proceeds of District Bonds or the District Special Levy.   

M. The Act and the City PID Application Guidelines provide that an applicant for the 
formation of public improvement districts, such as the Developer, the municipality in which the 
district is located, such as the City, and the public improvement districts, such as the District, 
may enter into a development agreement to establish, among other things, the amount, timing, 
and form of financing to be used by the public improvement districts to finance the acquisition 
and/or construction of public infrastructure improvements.  This Agreement shall be deemed a 
development agreement described by NMSA 1978, Sections 5-11-2(F) (2019) and -24(A)(3) 
(2001) and Section 6.E of the City PID Application Guidelines.  The City and the Developer also 
intend that any existing agreements with the Applicants or other developers and landowners 
regarding the provision of PID Eligible Infrastructure Improvements proposed to be furnished to 
the City shall be deemed amended to reflect the terms of this Agreement.   

THEREFORE, in consideration of the mutual covenants of the Parties set forth in this 
Agreement, and for other valuable consideration, the City, the District, and the Developer agree 
as follows: 

AGREEMENT 

1. Effective Date of Agreement and District is a party to this Agreement. 

A. Effective Date. This Agreement shall be dated effective as of the effective 
date of the Formation Resolution (the “Effective Date”) irrespective of the date of execution of 
this Agreement by the Parties hereto. 

B. District is a Party to this Agreement upon Formation.  Pursuant to the 
Formation Resolution, the District shall, without further action by the governing body of the 
District, be a party to this Agreement immediately upon adoption of the Formation Resolution by 
the City Council and shall be bound to all terms and obligations set forth herein as of the 
Effective Date, notwithstanding the provisions of the Procurement Code or applicable local 
procurement requirements as permitted by NMSA 1978, Section 5-11-10(D) (2001). 
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2. Boundaries of the District. The District shall include the real property described in 
in Exhibit A to this Agreement.  Additionally, the boundaries of the District may be amended as 
provided in the Act. 

3. Development, Approval, Acceptance and Conveyance of District Funded Public 
Improvements.   

A. Development of the Land. 

(i) Phasing and Market Forces.  The Parties cannot predict when or at 
what rate the Land may be developed.  Such decisions depend upon numerous factors, which are 
not currently known and not all within the control of the Parties, such as market orientation and 
demand, interest rates and competition.  It is the agreement of the Parties that the Developer may 
phase the development of the Land in such order and at such rate and times as the Developer 
deems appropriate.  Moreover, if the Developer determines in its sole discretion to not seek 
reimbursement for the cost of District Funded Public Improvements, including any portion 
thereof, then the Developer shall not be required to construct the District Funded Public 
Improvements or any other District Improvements as contemplated in this Agreement or the 
DGP unless the Developer has otherwise committed to construct the District Funded Public 
Improvements or other District Improvements as a condition of a separate agreement or approval 
between the Developer and the City or a Participating Agency.   

(ii) Modifications.  The Parties acknowledge that refinements in the 
plan of development and the actual development of the Land and the District Improvements are 
likely.  The Parties desire to retain a degree of flexibility necessitated by market conditions with 
respect to development of the Land and the District Improvements.  As a result, any changes, 
modifications, updates  and supplements presented and memorialized in any amendments to the 
DGP, DFS and RMA, which comply with the financial parameters established in the Formation 
Resolution and this Agreement, shall not require any amendment of this Agreement.  No 
modifications to the DGP, DFS and RMA will be effective without first obtaining the approvals 
required by the Act and complying with the notice and hearing procedures set forth in the Act or 
the City PID Application Guidelines. 

(iii) Assurances and Covenants.  The Parties acknowledge that the 
public benefits to be provided by the Developer, as identified in the findings of the City Council 
presented in the Formation Resolution, pursuant to this Agreement are in consideration and 
reliance upon assurances and covenants that (a) the City and the District will permit development 
of the Land by the Developer and financing of the District Funded Public Improvements under 
the terms of this Agreement; (b) the City and the District will not unreasonably restrict or limit 
development of the Land, so long as such development is consistent with the applicable laws and 
regulations then in effect; and (c) the District will fully implement the DGP and the Plan of 
Finance.   

B. Development Process for District Funded Public Improvements.   

(i) District Funded Public Improvements to be conveyed to the City.  
District Funded Public Improvements to be conveyed to the City shall be designed and 
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constructed in compliance with the City’s general requirements for the construction of public 
infrastructure.   

(ii) District Funded Public Improvements to be conveyed to a 
Participating Agency.  The design, construction, inspection, dedication, and conveyance of 
District Funded Public Improvements to be conveyed and owned, operated, maintained and 
repaired by a Participating Agency shall be undertaken in accordance with the applicable terms, 
standards, requirements, and procedures described in an agreement between the Builder and the 
Participating Agency relating to the District Funded Public Improvements.  This Agreement does 
not require the City to review or approve plans for District Funded Public Improvements to be 
conveyed to a Participating Agency. 

(iii) Development Services.  The Builders shall perform their 
obligations and conduct operations with respect to the District Funded Public Improvements in a 
good, workmanlike, commercially reasonable manner using the standard of care normally 
employed in the performance of work that is comparable.   

C. Approval of District Funded Public Improvements .   

(i) District Funded Public Improvements to be conveyed to the City.  
Following completion of all or a portion of the District Funded Public Improvements, a Builder 
and/or the District shall submit to the City one or more final acceptance packages (each of which 
shall be a "Final Acceptance Package").  The City shall review each Final Acceptance Package 
pertaining to the District Funded Public Improvements for completeness and accuracy.  Such 
review shall be completed in a timely fashion and the approval and acceptance of each Final 
Acceptance Package shall not be unreasonably withheld, conditioned or delayed.  Upon approval 
of a Final Acceptance Package, the City shall issue a “Letter of Completion” for all or the 
pertinent portion of the District Funded Public Improvements, which shall then be eligible for 
conveyance by the Builder to the District and concurrent reconveyance by the District to the 
City. 

(ii) District Funded Public Improvements to be conveyed to a 
Participating Agency.  The Parties intend that a portion of the District Funded Public 
Improvements will be conveyed to Participating Agencies.  A Participating Agency may 
evidence its determination that the District Funded Public Improvements are acceptable pursuant 
to the terms and procedures described in the separate agreements entered into among the Builder 
and/or the District and the Participating Agency.  A notice, letter or similar writing from the 
Participating Agency indicating its acceptance of the District Funded Public Improvements shall 
be evidence acceptable to the Parties of the fact that such public infrastructure has been 
constructed in accordance with the requirements of the Participating Agency and is eligible for 
conveyance by the Builder to the District and concurrent or subsequent reconveyance by the 
District to the Participating Agency in accordance with this Agreement.   

D. Acceptance of District Funded Public Improvements by the District.  The 
District shall accept District Funded Public Improvements only upon written certification and 
warranty by the Builder conveying such improvements and delivered to the City’s Director, 
Department of Development Services, as follows: 
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(i) The District Funded Public Improvements have been inspected, 
approved for dedication to, and will be accepted (a) the City, as evidenced by the City’s issuance 
of a “Letter of Completion” for the applicable portion of the District Funded Public 
Improvements or (b) a Participating Agency, as evidenced by such documentation described in 
the separate agreements entered into between a Builder and the Participating Agency.  

(ii) The costs of constructing the District Funded Public Improvements 
actually have been incurred by a Builder, together with documentation of those costs reasonably 
acceptable to the District.  The actual costs of constructing the District Funded Public 
Improvements may include any of the following, which are in addition to any other categories of 
costs otherwise acceptable to the governing body of the District (the “District Board”): (a) 
Builder’s actual, reasonable cost of constructing such District Funded Public Improvements, 
including labor, material and equipment costs, (b) Builder’s actual, reasonable cost of preparing 
the plans for such District Funded Public Improvements, (c) Builder’s actual, reasonable cost of 
environmental evaluations required for such District Funded Public Improvements, (d) the 
amount of the fees actually paid by Builder to governmental agencies in order to obtain permits, 
licenses or other necessary governmental approvals for such District Funded Public 
Improvements, (e) Builder’s actual, reasonable cost for professional services directly related to 
the construction of such District Funded Public Improvements, including engineering, 
inspection, construction staking, materials testing and similar professional services, (f) the costs 
incurred by Builder for construction management and supervision, (g) Builder’s actual, 
reasonable cost of any title insurance required for such District Funded Public Improvements, (h) 
Builder’s costs for financing calculated by applying 5% interest to the total amount of each 
construction loan draw from the date of the draw to the date the District accepts the applicable 
District Funded Public Improvements, and (i) Builder’s actual, reasonable cost of any real 
property or interest therein acquired, which real property or interest therein is necessary for the 
construction of such District Funded Public Improvements (i.e. such as temporary construction 
easements and haul roads), all as specified in the Builder’s certification to be reviewed and 
approved by the District. The City may also inspect this documentation and either the City or the 
District may request reasonable supplementation of the documentation submitted.   

(iii) The portion of the costs of constructing the District Funded Public 
Improvements incurred by a Builder, which have been reimbursed, by the TIDD, the City or 
another public source, and, if applicable, together with documentation of those reimbursements 
reasonably acceptable to the District. 

(iv) A one-year warranty from the contractor that constructed the 
components of the District Funded Public Improvements for the benefit of the City will be 
provided to the Developer and then assigned from the Developer to the City at the time that 
ownership of the District Funded Public Improvements are transferred to the City.  If the 
remaining duration of the contractor’s warranty assigned by the Developer to the City is less than 
one year at the time of assignment, the Developer shall warranty the dedicated District Funded 
Public Improvements as to any costs covered by the warranty and incurred after the expiration of 
the contractor’s warranty period, for the remainder of the one-year period beginning on the date 
of transfer of ownership of the District Funded Public Improvements by either the Developer or 
the District to the City.  
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E. Conveyance of District Funded Public Improvements to the District.  All 
or any portion of the District Funded Public Improvements, which have been accepted by the 
District as described in Section 3.D above, shall be conveyed by a Builder to the District by one 
or more bills of sale, together with such easements, rights of way or other legal rights of 
occupancy necessary to site the District Funded Public Improvements on real property.  Upon 
acceptance by and conveyance to the District of all or a portion of the District Funded Public 
Improvements, the District shall (to the extent such conveyance does not occur contemporaneous 
with the issuance of a series of District Bonds in an amount sufficient to fund the Acquisition 
Amount (as defined in Section 4 of this Agreement) for all the District Funded Public 
Improvements or the delivery of the corresponding Acquisition Amount to the Developer from 
the proceeds of the District Special Levy) deliver one or more Subordinate Obligations , which 
the Developer may direct to be substantially in the form of a subordinate promissory note 
attached as Exhibit D to this Agreement and hereby incorporated into and made a part of this 
Agreement (the “Subordinate Promissory Note”), memorializing the District’s obligation to pay 
the Developer for the costs of constructing (as described in Section 3.D(ii) of this Agreement) 
those District Funded Public Improvements received by the District, subject to the 
Reimbursement Cap.  Issuance of the District Bonds or availability of adequate funds to pay the 
Subordinate Obligations, shall not be a condition precedent to the District’s obligation to accept 
conveyance of all or any portion of the District Funded Public Improvements or reconveyance of 
such improvements by the District, as provided in Section 4.F of this Agreement, to the City or, 
as applicable, a Participating Agency. 

F. Reconveyance of District Funded Public Improvements by the District.  
Concurrently with or subsequently following the conveyance of District Funded Public 
Improvements to the District, the District shall reconvey those District Funded Public 
Improvements to, as applicable, the City or a Participating Agency.  The City or a Participating 
Agency shall accept, own, operate, maintain, and repair the District Funded Public 
Improvements conveyed by one or more bills of sale, together with such easements, rights of 
way or other legal rights of occupancy necessary to site the District Funded Public Improvements 
on real property.  District Funded Public Improvements will be delivered to the City or a 
Participating Agency free and clear of all liens, taxes, assessments, leases, easements and 
encumbrances, whether any such item is recorded or unrecorded, except those non-monetary 
items which are either (a) required by the City or a Participating Agency having jurisdiction 
thereover, or (b) reasonably determined by the City or a Participating Agency not to interfere 
materially with the intended use of such improvements and therefore are not required to be 
cleared from title.  Conveyance of the District Funded Public Improvements shall be made only 
by bill of sale, together with such easements, rights of way or other legal rights of occupancy 
necessary to site the District Funded Public Improvements on real property.  Conveyance of any 
Additional Improvements may be made by dedication on the final plat(s) of the Land or by bill 
of sale from the Developer to the Participating Agencies. 

G. Conveyance Permitted at Any Time.  The District Funded Public 
Improvements may be conveyed to the District following, contemporaneous with, and prior to 
issuance of a series of District Bonds.  The conveyance of District Funded Public Improvements 
by the Builders, the acceptance of the District Funded Public Improvements by the District, 
and/or the reconveyance by the District to the City or, if applicable, a Participating Agency, of 
the District Funded Public Improvements, prior to the issuance of a series of District Bonds, shall 
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not affect or otherwise proscribe the Developer’s right to receive payment of an Acquisition 
Amount due upon the issuance of a series of the District Bonds. 

H. No Real Property Conveyed. The Parties agree that the District Funded 
Public Improvements are personal property and not real property and, accordingly, no indemnity 
agreement or environmental assessment is required pursuant to Section 7.I of the City PID 
Application Guidelines.  All easements, right of way or other real property interests necessary for 
the City to own, operate and maintain the District Funded Public Improvements will be 
separately conveyed to the City on the plat.   

4. Financing the District Funded Public Improvements.    

A. Plan of Finance.  The District shall utilize all express and implied 
authority granted by the Act, the City PID Application Guidelines, and the Formation Resolution 
to implement the DGP and the Plan of Finance.  In doing so, the Parties intend for the District to 
spend any District Special Levy revenues received in accordance with the DGP and the Plan of 
Finance and not unnecessarily accumulate District Special Levy revenues unless otherwise 
contemplated by this Agreement.  Without the express written consent of the Developer, which 
consent may be withheld at the Developer’s sole and absolute consent, the District shall not levy 
any property tax or charge other than the District Special Levy. 

B. Payment by the District for District Funded Public Improvements.  The 
District may, subject to the Reimbursement Cap, use the following mechanisms to deliver the 
appropriate consideration due to the Developer in exchange for the District’s acquisition of an 
applicable portion of the District Funded Public Improvements contemplated to be purchased on 
or about particular dates and in the amounts identified in the Plan of Finance and Subordinate 
Obligations and/or bills of sale (each such payment is an “Acquisition Amount”): 

(i) directly from the proceeds of District Bonds and/or revenues of the 
District Special Levy; and/or  

(ii) by satisfying a Subordinate Obligation from the proceeds of 
District Bonds and/or revenues of the District Special Levy. 

C. District Bonds.   

(i) Issuance of District Bonds.  If the District Board determines to 
issue District Bonds, the District Bonds shall be publicly offered or privately placed (a) in  
accordance with the Act, City PID Application Guidelines, Formation Resolution, DGP, and 
DFS; and (b) in one or more series and, as determined by the District Board, at such times and in 
such amounts sufficient to fund (1) the project fund described in an Indenture (as defined below) 
with moneys necessary to pay all Acquisition Amounts, in a timely manner, as contemplated by 
the District’s Plan of Finance, and (2) any corresponding debt service reserve fund, capitalized 
interest account, and costs of issuance contemplated to be funded by a particular series of District 
Bonds.  Under no circumstances will the City be obligated for the payment of District Bonds, 
Subordinate Obligations, or other financial obligations of the District or a Builder. 
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(ii) Time of Issuance of District Bonds.  The District will, subject to 
the terms of this Agreement, use reasonable efforts to cause the issuance of each series of 
District Bonds at a time and in a manner that will result in the delivery of the Acquisition 
Amounts by the District at the earliest practicable time, and no later than the dates contemplated 
in the Plan of Finance.  The authorization and issuance of District Bonds shall not be subject to 
City approval. 

(iii) District Bond Financing Requirements and Limitations.  The 
issuance of a series of District Bonds by the District shall be subject to the requirements and 
limitations set forth in the DGP and this Agreement.  The City and the District covenant that, 
except as provided in the Act, neither shall take any action or omit to take any action, whether by 
way of agreement or legislative or quasi-judicial action, that pledges, impairs, or seeks to impair 
in any manner (i) the revenues generated by the District Special Levy, (ii) all moneys and 
investments of the District, including earnings thereon, and (iii) any and all other funds, assets, 
rights, property or interests therein, of every kind or description which may from time to time 
hereafter, by delivery or by writing of any kind, be sold, transferred, conveyed, assigned, 
pledged, mortgaged, granted or delivered to or deposited with the trustee(s) under an Indenture 
as additional security hereunder, for the benefit and security of the District Bonds. 

(iv) Availability of Funds is Condition Precedent to Payment from 
Proceeds of District Bonds.  The obligation of the District to pay the Developer an Acquisition 
Amount from the proceeds of District Bonds for District Funded Public Improvements shall not 
arise until the issuance of District Bonds with proceeds sufficient to fund payment of the 
applicable Acquisition Amount.  The foregoing condition shall not limit the ability of the 
District, in its sole discretion and as authorized under NMSA 1978, Sections 5-11-10 (2001) and 
-20 (2013) and Section 1(G) of the City PID Application Guidelines, to pay from the collection 
of the District Special Levy, without the issuance of the District Bonds, all or a portion of the 
costs of the District, including administrative and formation costs, and amounts payable under 
one or more Subordinate Obligations.  The City shall have no obligation to pay to the Developer 
any portion of an Acquisition Amount or satisfy any other financial obligation of the District 
under any circumstances, absent an express written agreement of the City.   

D. Subordinate Obligations.  Upon acceptance by and conveyance to the 
District from a Builder of District Funded Public Improvements, the District shall (to the extent 
such conveyance does not occur contemporaneous with the issuance of a series of District Bonds 
in an amount sufficient to fund the Acquisition Amount for all the District Funded Public 
Improvements or the delivery of the corresponding Acquisition Amount to the Developer from 
the proceeds of the District Special Levy) immediately deliver one or more Subordinate 
Obligations to the Developer memorializing the District’s current obligation to pay the 
Developer the Acquisition Amount for those improvements from the revenues of the District 
Special Levy and/or the proceeds of District Bonds, subject to the Reimbursement Cap.  The 
authorization and issuance of Subordinate Obligations by the District, which memorialize that 
District’s obligation to pay an Acquisition Amount in accordance with this Agreement, shall not 
be subject to further City Council approval.   

E. Indenture of Trust.  No later than simultaneously with the initial delivery 
of a series of the District Bonds or Subordinate Obligations, the District shall cause an Indenture 
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of Trust (each is an “Indenture”), in a form reasonably acceptable to the Parties, to be executed 
by and between the District, as the issuer, and a financial institution with trust powers designated 
in the Bond Resolution (as defined in the Formation Resolution) (the “Trustee”).  An Indenture 
will, with respect to the District, provide terms (a) for (i) issuance of one or more series of 
District Bonds, (ii) authentication and delivery of the District Bonds, and (iii) securing the 
District Bonds; (b) securing one or more series of Subordinate Obligations that are payable from 
the revenues of the District Special Levy and/or the proceeds of District Bonds; and (c) for the 
deposit and application of the revenues of the District Special Levy, including investment 
income thereon, pledged to the payment of, among other things, principal and interest on District 
Bonds and/or Subordinate Obligations and payment of the Acquisition Amounts and the 
Developer and/or the District’s administrative expenses.  Additionally, the Indenture will secure 
and administer the issuance, registration, transfer, payment, disbursement and investment of 
proceeds of a series of District Bonds issued thereunder and the application of the District 
Special Levy for payment of Subordinate Obligations and other costs of the District, including, 
but not limited to administrative and formation costs.  Revenues of the District Special Levy, 
including all investment income thereon, pledged to the payment of District Bonds and/or 
Subordinate Obligations shall be applied in compliance with the Indenture and, as authorized by 
the Indenture, may be utilized by the District for the payment of principal and interest on District 
Bonds and/or Subordinate Obligations and payment of the District’s administrative expenses.    

F. Use of District Special Levies.  The Parties acknowledge that the 
Developer will provide public infrastructure pursuant to this Agreement in reliance upon 
assurances that the District will make District Special Levies available for payment of 
Acquisition Amounts payable to the Developer and for reimbursement of costs and expenses 
associated with the formation of the District.  As such, the District covenants and agrees that, 
unless required by law or unless the District has received the prior written consent of the 
Developer, which consent shall not be unreasonably withheld, the District shall only use the 
District Special Levies for purposes contemplated by this Agreement. 

5. District Special Levy.   

A. Imposition.  The District Special Levy shall be imposed by the District on 
the portion of the Land within the District, in accordance with the RMA and NMSA 1978, 
Section 5-11-20 (2013), and the revenues of the District Special Levy shall fund, among other 
things, the Acquisition Amounts, as provided in the Act.  The District Special Levy shall be 
collected from and shall remain in place on each parcel of Developed Platted Property (as 
defined in the RMA) in the District for a term not greater than thirty-five (35) years commencing 
with the fiscal year that the parcel is first classified as Developed Platted Property and 
concluding upon the earlier of the expiration of the term of this Agreement, or the 35th 
anniversary of the fiscal year that the District Special Levy was first collected for that parcel of 
Developed Platted Property. 

B. Procedures for Foreclosure of Delinquent Special Levies.   Pursuant to 
NMSA 1978, Sections 5-11-20(I) (2013) and -23(F) (2019) and Section (4)(P) of the Formation 
Resolution, the District shall establish foreclosure and redemption procedures for delinquent 
special levies in substantially the following form: 
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(i) The District shall determine delinquent special levies, deliver 
notice regarding the delinquencies, and may institute foreclosure proceedings in the following 
manner: 

(a) On or before December 15 and May 15 of each year in 
which the District Special Levy is in effect, the District’s treasurer, or her designee, shall review 
the public records of Sandoval County relating to the collection of the District Special Levy in 
order to identify the real property to which any District Special Levy delinquency applies. 

(b) Within 60 days after identifying delinquencies in payment 
of the Special Levy in each year in which the Special Levy is in effect, the District shall provide 
written notice of delinquency (“Notice”) to the owner of any parcel determined to be delinquent, 
which Notice shall state (1) the amount of the delinquency as of the date of the Notice, (2) that 
the delinquency, including applicable interest and penalties, must be cured within 180 days 
following the date of the Notice (the “Notice Date”), and (3) if the delinquency is not cured 
within that 180-day period, the District or its designee shall have the power to commence 
foreclosure proceedings with respect to the real property to which the delinquency applies. 

(c) After the expiration of the 180-day period provided in a 
Notice, the District shall have the power to institute foreclosure proceedings with respect to all 
parcels or tracts for which a Notice has been provided and with respect to which a delinquency 
has not been cured. 

(ii) Any delinquent District Special Levy shall be foreclosed in the 
manner provided by law for the foreclosure of mortgages on real estate.  

(iii) In any action seeking the foreclosure of a special levy lien after 
District Bonds have been issued, if there is no other purchaser for the tract of land having a 
delinquent special levy, the District or the Trustee of the funds from which the District Bonds are 
to be paid, may: 

(a) Purchase the tract or parcel sold at the foreclosure sale; and 

(b) Bid, in lieu of cash, the amount of the District Special 
Levy, interest, penalties, attorneys’ fees, and costs found by the court to be due and payable 
under the District Board’s resolution and associated notice documents filed for record in the 
Sandoval County Clerk’s Office, Sandoval County, New Mexico, creating the lien and any cost 
taxed by the court in the foreclosure proceedings against the property ordered sold. 

(iv) Upon the purchase of the tract or parcel, title to the tract or parcel 
of land, subject to the right of redemption provided by paragraph (vi) of this section, vests in the 
trustee of the fund from which the special levy bonds are payable. 

(v) No real property shall be sold to satisfy a delinquent assessment 
until at least fifteen (15) days after the date of the order, judgment or decree of the court, within 
which time the owner of the tract or parcel of land may pay off the decree and avoid the sale. 
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(vi) After the expiration of the fifteen (15) day period, the property 
may be sold at a public or private sale subject to the right of redemption. 

(vii) Any property sold under any order, judgment, or decree of court to 
satisfy the special levy lien may be redeemed at any time within one year of the date of sale by 
the owner or mortgage holder or other person having an interest, or their assigns, by repaying to 
the purchaser or her assign the amount paid plus interest from the date of purchase at a rate of 
twelve percent per year. 

(viii) The proceeds of the sale of the foreclosed tract or parcel of land at 
either a public or private sale shall be applied as follows: 

(a) First, to the payment of costs in giving notice of the sale 
and of conducting the sale; 

(b) Second, to costs and fees taxed against the tract or parcel of 
land in the foreclosure proceedings; 

(c) Third, on a pro rata basis, to the indebtedness claimed 
under the special levy lien and any other lien on the property that has a priority coequal to the 
special levy lien; 

(d) Fourth, after all costs, liens, assessments, and taxes are 
paid, to the former owner, mortgage holder or other parties having an interest in the tract or 
parcel, upon the foregoing person’s providing satisfactory proof to the court of the interest and 
upon approval of the court. 

(ix) Receipts for the satisfaction of the indebtedness claimed under the 
special levy lien shall be paid into the proper District fund for payment of the principal and 
interest on the special levy bonds, as well as costs of collection and other administrative 
expenses of the District. 

(x) No public rights of way or public property shall be subject to 
foreclosure pursuant to these foreclosure and redemption procedures. 

6. Indemnification. 

A. Indemnification Regarding Formation and Operation of District.  Pursuant 
to Section 8.C of the City PID Application Guidelines, the Developer shall indemnify the City, 
the District and their respective agents and employees (each an “Indemnified Party”, and 
collectively, the “Indemnified Parties”) and shall hold the Indemnified Parties harmless from 
and against any Claim (as defined below) arising from or out of the formation and, to the extent 
applicable, the operation and administration of the District, the offer and sale of District Bonds 
and the levying by the District of the District Special Levy. To the extent permitted by applicable 
law, the Developer’s indemnity obligations shall not extend: (A) to claims, actions, suits or other 
proceedings arising from the negligent or intentionally wrongful conduct of the City, the District 
or their respective agents, officers or employees, (B) beyond the term of this Agreement, (C) to 
any loss, claim, damage or liability for which and to the extent there is insurance coverage, 
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procured for the benefit of the District or the City as further provided below, (D) matters arising 
from or involving any breach of this Agreement by the District or any other Indemnified Party, 
(E) to the activities of operation and administration of the District that are not the result of a 
Report submitted by the Developer, (F) to the levy and collection of any tax or assessment which 
the Developer is not obligated to pay or in order to provide for the payment of Bonds which were 
not issued and sold as the result of a Report submitted by the Developer, or (G) to the offer or 
sale of any Bonds which are not the result of a Report submitted by the Developer.  For purposes 
of this Agreement, a Report means any written information provided by Developer, included in 
the DFS, or any written information provided by Developer in connection with (i) the issuance of 
the Bonds or (ii) the completion of any Public Improvements.   

B. Procedure for Indemnification Claims.  The following provisions shall 
apply to any Claim (as defined below) subject to indemnification, arising from or out of a suit, 
action or proceeding filed or instituted by a third party against any of the Indemnified Parties for 
which indemnification by the Developer is applicable:  

 The applicable Indemnified Party shall, within thirty (30) days of (i)
being notified of such suit, action or proceeding against it, deliver written notice of a Claim to 
the Developer, and, to the extent that indemnification is required, the Developer will assume 
investigation and defense of such Claim, including the employment of counsel approved in 
writing by the Indemnified Party (provided that such approval by the Indemnified Party shall not 
be unreasonably withheld).  The Developer shall be relieved of any obligation to indemnify an 
Indemnified Party as to a Claim, to the extent that the Indemnified Party fails to deliver timely 
notice of a Claim and the Developer thereby is prejudiced in any manner. 

 The Indemnified Party will have the right, at its expense, to (ii)
employ separate counsel and to participate in the investigation and defense of any such Claim.  
Additionally, if the Indemnified Party is advised in a written opinion of counsel that is also 
addressed to the Developer that there may be legal defenses available to the Indemnified Party, 
which are adverse to or in conflict with those available to the Developer, or that the defenses of 
the Indemnified Party should be handled by separate counsel, the Developer shall not have the 
right to assume or cause the assumption of the defense of the Indemnified Party, however, the 
Developer shall be responsible for the reasonable fees and expenses of counsel retained by the 
Indemnified Party in assuming its own defense, provided such counsel is approved in writing by 
the Developer (further provided that such approval by the Developer shall not be unreasonably 
withheld). 

 The Indemnified Party shall make available to the Developer or its (iii)
respective representatives all records and other materials required by them and in the possession 
or under the control of the Indemnified Party, for the use of the Developer and its respective 
representatives in defending any such Claim, and shall in other respects give reasonable 
cooperation in such defense.  An Indemnified Party will not settle any Claim without 
Developer’s prior written approval (further provided that such approval by the Developer shall 
not be unreasonably withheld).  The Developer will not be liable for the settlement of any Claim 
made by an Indemnified Party without the Developer’s prior written consent; provided, however, 
that in the event of a settlement entered into with such consent , except as expressly provided in 
Section 6.A. above, the Developer will not indemnify and hold the Indemnified Party harmless 
from and against any losses incurred by reason of such settlement of judgment.  
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 The Indemnified Party agrees to make a claim under any (iv)
applicable insurance policy or self-insurance program which names the District and/or City as an 
insured or beneficiary, in order to provide insurance against the errors and omissions of the 
District Board or the other representatives, agents or employees of the District and any loss, 
claim, damage or liability that is covered by any commercial general liability insurance policy or 
other financial security instrument actually procured which names the District as an insured or 
beneficiary.  In the event that the insurance available to the Indemnified Party is insufficient to 
reimburse the Indemnified Party for its actual losses, claims, damages or liabilities, then the 
Indemnified Party has a right to indemnification from the Developer, and only to the extent that 
indemnification by the Developer will be secondary to, and in excess of, the insurance available 
for any Claim presented in connection with the matters for which indemnity may be claimed.  
The Developer shall not be liable under this Agreement to make any payment in connection with 
any Claim made against an Indemnified Party to the extent Indemnified Party has otherwise 
actually received payment (under any insurance policy, self-insurance, or otherwise) of the 
amounts otherwise indemnifiable hereunder.  Following payment of a Claim by the Developer, 
all offsets and insurance proceeds delivered to an Indemnified Party with respect to such a 
Claim, including payments made pursuant to the City’s self-insurance program, shall be paid to 
the Developer, and any rights to payment associated with such offsets and insurance proceeds, 
shall be assigned by the Indemnified Party to the Developer.   

 As used in this Section 6 the term “Claim” shall include, except as (v)
otherwise provided above, (i) actual losses, damages, penalties and settlements, as imposed in 
any judgment, awards or settlement agreement; and (ii) all reasonable costs and expenses, 
including reasonable attorney’s fees, of investigating or defending any demands, claims, suits, 
actions, causes of action, and proceedings, whether or not ultimately determined to be valid 
existing solely out of the limited matters for which indemnity is provided in Section 6.A. above.   

C. No Waiver of Statutory Limitation of Liability or any Other Right or 
Immunity.  The foregoing agreements by the Developer to indemnify the City, the District and 
their respective agents and employees, shall not be construed as a waiver of the limitation of 
liability provided in NMSA 1978, Section 5-11-25 (2001) by the Developer and its respective 
agents and employees or by the City, the District and their respective agents and employees and, 
moreover, those foregoing agreements are not intended to impair any other right or immunity 
under the laws of the State of New Mexico. 

D. Covered Losses.  Notwithstanding anything in this Agreement to the 
contrary, each Indemnified Party waives, and shall cause its insurance carrier(s) and any other 
party claiming through or under such carrier(s) to waive, by way of subrogation or otherwise, 
any and all rights of recovery against the Developer for any Claim, including Claims arising out 
of the negligence of any Indemnified Party, which loss or damage is covered by insurance 
maintained by an Indemnified Party. 

7. District Governance. The District Board shall have such composition as described 
in the Formation Resolution.  The District Board shall meet as often as necessary to implement 
the DGP and Plan of Finance, and any amendments thereto, and take other actions required by 
this Agreement and the Formation Resolution.  The District Board shall determine at least 
annually in a public meeting what notice for a public meeting is reasonable and necessary in the 
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form of an annual open meetings policy.  However, the District shall provide in such policy that 
any meetings at which the discussion or adoption of any proposed resolution or formal action 
involving the term or effectiveness of this Agreement and/or the dissolution of the District, shall 
be held only after reasonable notice to the Developer, which notice shall be delivered at least 
ninety (90) days prior to the proposed date of the meeting of the District Board and include a 
copies of the final meeting agenda and the proposed resolution or action to be taken by the 
District Board at such meeting. 

8. Default and Cure; Termination; Term.   

A. Default and Cure.  A “default” under this Agreement shall be a failure by 
a Party to perform any material term or material provision of this Agreement, which failure 
continues uncured for a period of thirty (30) days following written notice of such failure from 
another Party.  Any notice given pursuant to the preceding sentence shall specify the nature of 
the alleged failure and, where appropriate, the manner in which said failure may be cured.  If the 
nature of the alleged failure is such that it cannot reasonably be cured within such time period, 
then, notwithstanding Section 9.M below, the diligent prosecution to completion of the cure 
thereafter shall be deemed to be a cure of the default within such thirty (30) day period.  Upon 
the occurrence of a default under this Agreement, the non-defaulting Party may institute legal 
proceedings to enforce the terms of this Agreement or, if applicable, terminate this Agreement 
pursuant to the procedures set forth below.  If the default is cured, then no default shall exist and 
the noticing Party shall take no further action. 

B. Termination by the City.  The City may terminate this Agreement only in 
the event of a noticed and uncured default of the Developer.  If the City elects to terminate this 
Agreement due to a default of the Developer, then the City shall deliver a notice of termination 
of this Agreement to the Developer, the District and any trustee under an Indenture, which 
specifies the nature of the alleged default, and this Agreement shall thereby be terminated ninety 
(90) days thereafter; provided, however, that if the Developer, the District and/or a trustee under 
an Indenture files an action to challenge the termination of this Agreement within such ninety 
(90) day period, then this Agreement shall remain in full force and effect until a trial court has 
ruled upon the termination of this Agreement and all appeals have been exhausted (or the time 
for requesting any and all appellate review has expired).   

C. Termination by the District.  The District may terminate this Agreement 
only in the event of a noticed and uncured default of the Developer.  If the District elects to 
terminate this Agreement due to a default of the Developer, then the District shall deliver a 
notice of termination of this Agreement to the Developer, the City, and any trustee under an 
Indenture, which specifies the nature of the alleged default, and this Agreement shall thereby be 
terminated ninety (90) days thereafter; provided, however, that if the Developer, the City, and/or 
a trustee under an Indenture files an action to challenge the termination of this Agreement within 
such ninety (90) day period, then this Agreement shall remain in full force and effect until a trial 
court has ruled upon the termination of this Agreement and all appeals have been exhausted (or 
the time for requesting any and all appellate review has expired).     

D. Termination by the Developer.  The Developer may terminate this 
Agreement only in the event of a noticed and uncured default of the City or the District.  If the 
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Developer elects to terminate this Agreement due to a default of the City or the District, then the 
Developer shall deliver a notice of termination of this Agreement to the City, the District, and 
any trustee under an Indenture, which specifies the nature of the alleged default, and this 
Agreement shall thereby be terminated ninety (90) days thereafter; provided, however, that if the 
City, the District, and/or a trustee under an Indenture files an action to challenge the termination 
of this Agreement within such ninety (90) day period, then this Agreement shall remain in full 
force and effect until a trial court has ruled upon the termination of this Agreement and all 
appeals have been exhausted (or the time for requesting any and all appellate review has 
expired). 

E. Termination by the Parties.  This Agreement may be terminated pursuant 
to a mutual, written agreement of the Parties. 

F. Term of Agreement.  The term of this Agreement shall commence upon 
the Effective Date and, unless terminated pursuant to the provisions of Sections 8.A through E 
above, shall extend until all outstanding District Bonds are fully repaid; and provided further that 
the term shall be extended by a period, not to exceed two years, for the purpose of enabling the 
District to make any budgeted expenditures in satisfaction of obligations to third parties for 
accounting, financial, legal or other administrative services. Following the expiration of the term, 
this Agreement shall be deemed terminated and of no further force and effect. 

9. Other General Provisions.   

A. Notice. Notices concerning the District shall be provided to the Parties at 
the following addresses: 
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If to the City: 
 
City of Rio Rancho, New Mexico 
Attn: City Manager 
3200 Civic Center Circle NE 
Rio Rancho, New Mexico 87144 
 
 

With a copy to: 
 
Modrall Sperling 
Attn: Peter Franklin or  
Public Finance Group Chairperson 
500 Fourth St. NW 
Suite 1000 
Albuquerque, New Mexico 87102 
 

If to the District: 
 
Los Diamantes Public Improvement District 
Attn: Chairperson, District Board 
c/o City of Rio Rancho, New Mexico 
3200 Civic Center Circle NE 
Rio Rancho, New Mexico 87144 
 
 

With copies to City: 
 
City of Rio Rancho, New Mexico 
Attn: City Manager 
3200 Civic Center Circle NE 
Rio Rancho, New Mexico 87144 
 
With Copies to Developer: 
 
LD Development LLC 
Attn.:  Pierre Amestoy  
4461 Irving Blvd. NW 
Albuquerque, New Mexico 87114 
 

If to the Developer: 
 
LD Development LLC 
Attn.:  Pierre Amestoy  
4461 Irving Blvd. NW 
Albuquerque, New Mexico 87114 
 

With a copy to: 
 
Via Hand Delivery: 
 
Rodey, Dickason, Sloan, Akin & Robb, P.A. 
Attn: Justin Horwitz 
201 3rd Street NW, Suite 2200 
Albuquerque, New Mexico 87102 
 
Via U.S. Mail: 
 
Rodey, Dickason, Sloan, Akin & Robb, P.A. 
Attn: Justin Horwitz 
PO Box 1888 
Albuquerque, New Mexico 87103 
 

 
For purposes of giving formal written notice, including notice of change of address, the 

addresses are as set forth in this paragraph unless changed by written notice.  Notice may be 
given by certified U.S. mail, postage paid, which shall be deemed to have been delivered and 
received on the first to occur of (i) actual receipt by any of the addressees designated above to 
whom the notices are to be sent, or (ii) seven days after a certified letter containing such notice, 
properly addressed, with postage prepaid, is deposited in the United State mail.   

B. Further Assurances.  Consistent with the terms and conditions hereof, each 
Party will execute and deliver such instruments, certificates and other documents and take such 
other action as any other Party hereto may reasonably require in order to carry out this 
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Agreement and the transactions contemplated hereby.  No Party shall take any action that will 
deprive the other Parties of the enjoyment of rights secured through this Agreement. 

C. Cooperation in the Event of Legal Challenge.  In the event of any 
administrative, legal or equitable action or other proceeding instituted by any person not a party 
to this Agreement challenging the validity of any provision of any of the approvals, including 
this Agreement and the Formation Resolution, the Parties shall cooperate in defending such 
action or proceeding to settlement or final judgment including all appeals.  Each Party shall 
select its own legal counsel and retain such legal counsel at its own expense. 

D. Delays or Omissions.  No delay or omission to exercise any right, power 
or remedy accruing to any Party, upon any breach or default of any other Party, shall impair any 
such right, power or remedy of such non-breaching or non-defaulting Party nor shall it be 
construed to be a waiver of any such breach or default, or an acquiescence therein, or of or in any 
similar breach or default thereafter occurring; nor shall any waiver of any single breach or 
default be deemed a waiver of any other breach or default theretofore or thereafter occurring.  
Any waiver, permit, consent or approval of any kind or character on the part of any Party of any 
breach or default under this Agreement, or any waiver on the part of any Party of any provisions 
or conditions of this Agreement, must be in writing and shall be effective only to the extent 
specifically set forth in such writing.  All remedies, either under this Agreement or by law or 
otherwise afforded to any Party, shall be cumulative and not alternative. 

E. Severability.  If any provision of the Agreement becomes or is found to be 
illegal or unenforceable for any reason, such provision may be modified to the extent necessary 
to make this Agreement legal and enforceable.  If such provision cannot be so modified, it shall 
be severed from this Agreement and the remainder of this Agreement shall remain in full force 
and effect. 

F. Successors and Assigns.  This Agreement binds and inures to the benefit 
of the Parties and, subject to the restrictions on transfer herein set forth, their respective 
successors, assigns and personal representatives.   

G. Entire Agreement. This Agreement contains the entire agreement of the 
Parties and supersedes all other agreements or understandings, oral or written, whether previous 
to the execution hereof or contemporaneous herewith. 

H. Changes to Agreement. Changes to this Agreement are not binding unless 
made in writing and signed by all Parties. 

I. Sale, Assignment or Transfer.  This Agreement will not be sold, assigned 
or transferred without the prior written consent of the Parties, which consent shall not be 
unreasonably withheld, conditioned or delayed.  Notwithstanding the foregoing sentence, the 
Developer shall have the right to sell, assign, collaterally assign, or transfer this Agreement and 
any and all rights, duties and obligations hereunder, in whole or in part, without the prior consent 
of the City or the District to (i) any entity of which the Developer owns a majority interest, (ii) 
third-parties owning a majority of the Developer, (iii) to third-parties owning a majority, 
calculated by either acreage or value, of the Land, (iv) any entity that results from a 
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reorganization of the Developer, and (v) a state or federal financial institution in order for the 
Developer or a member of the Developer to obtain loan proceeds.  The Developer shall, upon 
consummation of the transaction, deliver notice of the sale, assignment or transfer to the City and 
the District.  Upon the sale, transfer, or assignment of any or all of the Developer’s rights under 
this Agreement, the Developer shall be released from its obligations under this Agreement 
provided that (i) the Developer is not then in default under this Agreement, and (ii) the 
Developer delivers to the City and the District a copy of a written agreement in which the name 
and address of the successor, assignee, or transferee is set forth and providing therein that the 
successor, assignee, or transferee expressly and unconditionally assumes all of the obligations of 
the Developer under this Agreement with respect to the Land, or a portion thereof, so transferred.  
Unless otherwise agreed to between the Developer and any successor, assignee, or transferee, all 
proceeds from the District Bonds, Subordinate Obligations and the District Special Levy 
revenues shall remain payable to the Developer to the extent an Acquisition Amount is payable 
to the Developer pursuant to the terms of this Agreement.   

J. Recitals.   The recitals set forth above are a material part of this 
Agreement and are incorporated by reference into this agreement of the Parties. 

K. Recording. This Agreement shall be filed of record in the Sandoval 
County Clerk’s Office, Sandoval County, New Mexico. 

L. Governing Law.  This Agreement is governed by and is to be construed in 
accordance with the law of New Mexico. 

M. Covenants Running with the Land. The provisions of this Agreement 
constitute covenants running with the Land and are binding upon and inure to the benefit of the 
Parties hereto, their successors and assigns.  

N. Time is of the Essence. Time is of the essence with respect to all 
obligations under this Agreement. 

O. Counterparts. This Agreement may be executed in any number of 
counterparts, each of which so executed and delivered will constitute an original and all together 
will constitute but one and the same instrument. 

 
[Remainder of page left blank intentionally]  
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IN WITNESS WHEREOF, as of the Effective Date, the City has caused this Agreement 
to be executed in its corporate name and the seal of the City affixed and attested by its duly 
authorized officers; the District has executed this Agreement in its corporate name and attested 
by its duly authorized officer; and the Developer has executed this Agreement in its respective 
corporate name.   

 
 
 

CITY OF RIO RANCHO, NEW MEXICO 
 
 
By: ____________________________________ 

Name: 
Title: 

[SEAL] 
 
ATTEST: 
 

By: ___________________________ 
  Clerk 
 
 
 
 
STATE OF NEW MEXICO  ) 
     )   ss 
COUNTY OF SANDOVAL  ) 
 
This instrument was acknowledged before me on ________________, 2021, by 
_______________, as ______________ of the City of Rio Rancho, a New Mexico municipal 
corporation.  
 
 
(SEAL)        _____________________________  

Notary Public  
 

My Commission Expires:  
_____________________ 
  



22 
 

LD DEVELOPMENT LLC, a New Mexico limited liability 
company 
 
 
By:______________________________________ 

Pierre J. Amestoy, Manager 
 
 
 

 

 

STATE OF NEW MEXICO  ) 
     )   ss 
COUNTY OF BERNALILLO ) 
 
 
This instrument was acknowledged before me on _______________, 2021, by Pierre J. 
Amestoy, as Manager of LD Development LLC, a New Mexico limited liability company. 
 
 
(SEAL)       _______________________ 

Notary Public  
 

My Commission Expires:  
_____________________ 
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LOS DIAMANTES  
PUBLIC IMPROVEMENT DISTRICT  

 
 

By: ____________________________________ 
 
Its: ____________________________________ 

 
ATTEST: 
 
By: ___________________________ 

Clerk 

 

STATE OF NEW MEXICO  ) 
     )   ss 
COUNTY OF SANDOVAL  ) 
 
 The foregoing instrument was acknowledged before on ______________, 2021 by 
____________________________________, as ________________________________ of the 
Los Diamantes Public Improvement District. 
 
 
(SEAL)       _______________________ 

Notary Public  
 

My Commission Expires:  
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CITY OF RIO RANCHO 
RESOLUTION 

 
 
 
RESOLUTION NO. ___________ ENACTMENT NO. ___________________ 
 

 
 
 
 
 
     
 
 
 
2993345.21 

A RESOLUTION APPROVING THE APPLICATION AND PETITION OF 1 
LOS DIAMANTES LLC AND LD DEVELOPMENT LLC, FOR FORMATION 2 
OF LOS DIAMANTES PUBLIC IMPROVEMENT DISTRICT PURSUANT TO 3 
THE PUBLIC IMPROVEMENT DISTRICT ACT, NMSA 1978, SECTIONS 5-4 
11-1 to -27 (2001, AS AMENDED THROUGH 2019) AND THE CITY OF RIO 5 
RANCHO PUBLIC IMPROVEMENT DISTRICT GUIDELINES AND 6 
APPLICATION PROCEDURE; MAKING FINDINGS IN CONNECTION WITH 7 
THE APPLICATION AND PETITION AND SUPPORTING 8 
DOCUMENTATION REQUESTING APPROVAL OF THE FORMATION OF 9 
THE DISTRICT; DETERMINING THE REAL PROPERTY TO BE 10 
INCLUDED WITHIN THE DISTRICT AND THE PURPOSES FOR WHICH 11 
THE DISTRICT IS BEING FORMED; APPROVING THE GENERAL PLAN, 12 
FEASIBILITY STUDY, RATE, METHOD OF APPORTIONMENT FOR THE 13 
DISTRICT AND MANNER OF COLLECTION OF A SPECIAL LEVY TO BE 14 
IMPOSED UPON REAL PROPERTY WITHIN THE DISTRICT, AND 15 
APPROVING A DEVELOPMENT AGREEMENT FOR THE DISTRICT; 16 
ESTABLISHING PARAMETERS AND AUTHORIZING THE DISTRICT TO 17 
ISSUE SPECIAL LEVY BONDS; AUTHORIZING THE DISTRICT TO ISSUE 18 
SUBORDINATE OBLIGATIONS; PROVIDING FOR GOVERNANCE OF 19 
THE DISTRICT; PROVIDING THAT BONDS AND OTHER OBLIGATIONS 20 
OF THE DISTRICT SHALL NOT BE OBLIGATIONS OF THE CITY; 21 
WAIVING CERTAIN REQUIREMENTS TO FORMATION OF PUBLIC 22 
IMPROVEMENT DISTRICT; RATIFYING CERTAIN ACTIONS 23 
HERETOFORE TAKEN; REPEALING ALL ACTIONS INCONSISTENT 24 
WITH THIS FORMATION RESOLUTION; DIRECTING THE MAILING OF A 25 
NOTICE OF ADOPTION OF THIS FORMATION RESOLUTION BY THE 26 
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CITY CLERK; AND TAKING RELATED ACTION 1 
 2 
Capitalized terms used in the recitals below and not defined therein shall have the 3 
meanings ascribed to such terms in Section 1 hereof. 4 
WHEREAS: the New Mexico Public Improvement District Act, NMSA 1978, Sections 5-5 

11-1 to -27 (2001, as amended through 2019) provides that an application 6 
and petition may be filed with the governing body of a municipality for the 7 
formation of a public improvement district for the purpose of financing public 8 
infrastructure improvements; that, unless waived pursuant to the Act, the 9 
governing body shall hold a hearing to determine whether a public 10 
improvement district should be formed; and, upon determination that 11 
formation of a district is in the interest of the property owners and the citizens 12 
of the governing body's municipal jurisdiction, shall order that the public 13 
improvement district be formed, and that the district shall be formed without 14 
an owner determination if the application and petition was submitted by the 15 
owner(s) of 100% of the property proposed to be included within the district; 16 
and 17 

WHEREAS: the formation of a public improvement district may result in the imposition of 18 
special levies to pay the costs of public infrastructure benefitting a public 19 
improvement district; and 20 

WHEREAS: the Act authorizes owners, public improvement districts and municipalities to 21 
enter into development agreements to establish the obligations of the owner 22 
or developer, the municipality and the public improvement district concerning 23 
the zoning, subdivision, improvement, impact fees, financial responsibilities, 24 
and other matters relating to the development, improvement and use of real 25 
property within the district; and 26 

WHEREAS:  the City has enacted policy guidelines and application procedures for the 27 
establishment of public improvement districts within the City; and 28 

WHEREAS:  the Applicant has presented an Application and Petition for Approval of the 29 
Formation of Los Diamantes Public Improvement District and the following 30 
documents in support of the Petition: 31 
(i) a description of the proposed District, including a legal description and 32 

current title report for the Real Property, the identity and addresses of 33 
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all persons or entities with any interest in the property, evidence that 1 
no person is registered to vote within the Real Property and that the 2 
owners of the Real Property have unanimously consented to the 3 
formation of the District, and a description of the appropriateness of 4 
the boundaries of the District; 5 

(ii)  a General Plan for the District, which includes, among other things, a 6 
description of the District's boundaries, anticipated types and 7 
locations of Infrastructure Improvements, information regarding the 8 
future ownership and maintenance of the Infrastructure 9 
Improvements, and adequate information to establish financial 10 
parameters for operation of the District; 11 

(iii) a Feasibility Study for the District, which includes a market absorption 12 
study, description of improvements to be constructed, construction 13 
schedule and financing plan for the Infrastructure Improvements upon 14 
formation of the District, a description of the Applicant’s equity 15 
contribution and the timing and sources of the contribution, and an 16 
operating plan for the Infrastructure Improvements; 17 

(iv) a Rate and Method of Special Levy Apportionment for the District in 18 
sufficient detail to enable each owner or resident within the District to 19 
estimate the maximum amount of the proposed District Special Levy; 20 

(v) an MAI Appraisal for the District; 21 
(vi) a description of Applicant’s development experience and financial 22 

ability to complete the Infrastructure Improvements; 23 
(vii) forms of Disclosure for the District of its District Special Levy; 24 
(viii) a description of the consistency of the Infrastructure Improvements 25 

with the City's development policies and objectives; 26 
(ix) a Development Agreement for the District to be entered into by and 27 

among the City, the District, and the Developer;  28 
(x) a form of Intent Resolution for the District; 29 
(xi) a form of Formation Resolution for the District; and 30 

WHEREAS: except for those improvements that are dedicated and conveyed to another 31 
governmental entity, the PID-Funded Infrastructure Improvements will be 32 
designed and constructed according to all applicable City requirements, will 33 
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suitable for dedication to the City upon completion, and will be acquired by a 1 
District and then dedicated to, owned and operated by the City; and  2 

WHEREAS: pursuant to the Development Agreement, the District will fund the cost of 3 
formation and acquisition of PID-Funded Infrastructure Improvements from 4 
the Applicant with proceeds of (i) one or more series of District Bonds, as 5 
provided in the Act, which will be payable from the District Special Levy, 6 
and/or (ii) the collection of the District Special Levy, with or without the 7 
issuance of the District Bonds, through, among other things, the satisfaction 8 
of one or more Subordinate Obligations; and 9 

WHEREAS: the City, the District and the Developer will agree to place a cap on the 10 
maximum, aggregate amount payable by the District to the Developer to 11 
reimburse the Costs of Construction of the PID Funded Infrastructure 12 
Improvements; and 13 

WHEREAS: pursuant to the Application, the District will (i) be responsible for imposing the 14 
District Special Levy as provided in the Act, (ii) adopt procedures for the 15 
foreclosure of delinquent District Special Levy liens on the Real Property, 16 
and (iii) administer the District Special Levy, including any required payments 17 
to the Sandoval County Assessor and Sandoval County Treasurer from the 18 
proceeds of the District Special Levy; and 19 

WHEREAS: pursuant to the Formation Documents, District collectively will finance and 20 
acquire the PID-Funded Infrastructure Improvements to serve approximately 21 
136.9149 acres of land, located wholly within the corporate boundaries of the 22 
City to consist of an estimated five hundred seventy-eight (578) residential 23 
dwelling units, which is an authorized purpose and appropriate use of a 24 
public improvement district as set forth in the PID Guidelines; and 25 

WHEREAS: the City Governing Body has considered the Application, adopted an Intent 26 
Resolution on March 25, 2021, and has determined that proceeding further 27 
with the formation of the District is consistent with the PID Guidelines and 28 
promotes the interests, convenience or necessity of the owners, residents of 29 
the District and citizens of the City of Rio Rancho. 30 

 31 
NOW THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF THE CITY 32 
OF RIO RANCHO:  33 
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Section 1. Defined Terms.  As used in this Formation Resolution, the following terms 1 
shall have the meanings specified, unless the context clearly requires otherwise (such 2 
meanings to be equally applicable to both the singular and the plural forms of the terms 3 
defined): 4 
 5 

A.  “Act” means the Public Improvement District Act, NMSA 1978, 6 
Sections 5-11-1 to -27 (2001, as amended through 2019) and the home rule powers and all 7 
enactments of the Governing Body. 8 

B. “AMAFCA” means the Albuquerque Metropolitan Arroyo Flood Control 9 
Authority. 10 

C.  “Applicant” means Los Diamantes LLC, a New Mexico limited liability 11 
company and LD Development LLC, a New Mexico limited liability company. 12 

D. “Application” means the Application and Petition filed with the City for 13 
the formation of Los Diamantes Public Improvement District and all documentation 14 
incorporated by reference in the Petition, submitted to the City pursuant to the Act and the 15 
PID Guidelines. 16 

E. “Bond Resolution” means one or more resolutions of the District Board 17 
authorizing issuance of one or more series of its District Bonds for the purpose of financing 18 
the acquisition of the PID-Funded Infrastructure Improvements and other eligible costs, 19 
which are subject to the financing parameters and other applicable requirements 20 
established in this Formation Resolution.  21 

F. “City” means the City of Rio Rancho, New Mexico. 22 

G. “Clerk” means the City Clerk. 23 

H. “Costs of Construction” means the costs described in Section 3.D(ii) of 24 
the Development Agreement. 25 

I.  “Development Agreement” means the Infrastructure Development and 26 
Acquisition Agreement dated as of even date herewith by and among the City, the District, 27 
and the Developer, which agreement shall memorialize the obligations of the District to the 28 
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City and LD Development, LLC, shall be binding upon and enforceable against the District 1 
immediately following adoption of this Formation Resolution, with no further action by the 2 
District, and shall then be subsequently ratified and executed by the District. 3 

J. “Disclosure of District Special Levy” means the disclosure of special 4 
levy in the forms attached as Exhibit 7 to the Application. 5 

K. “District” means Los Diamantes Public Improvement District. 6 

L. “District Board” means the governing body of the District. 7 

M. “District Bonds” means one or more series of bonds or other 8 
obligations proposed to be issued by the District pursuant to the Act, which are secured by 9 
a first lien and pledge of the District Special Levy. 10 

N. “District Boundary Map” means the map included in Exhibit A to the 11 
General Plan for the District. 12 

O. "District Special Levy" or "District Special Levies" means the special 13 
levy or special levies to be collected from the Land pursuant to NMSA 1978, Section 5-11-14 
20 (2013), which shall remain in place on each parcel of Developed Platted Property (as 15 
defined in the Rate and Method of Special Levy Apportionment) in a District for a term not 16 
greater than thirty-five (35) years commencing with the fiscal year that the parcel is first 17 
classified as Developed Platted Property and concluding upon the earlier of the expiration 18 
of the term of the applicable Development Agreement, or the 35th anniversary of the fiscal 19 
year that the special levy or special levies are first collected for that parcel of Developed 20 
Platted Property pursuant to NMSA 1978, Section 5-11-20 (2013). 21 

P. “Feasibility Study” means the study of the estimated costs and 22 
financing methods of the Infrastructure Improvements for the District, including the Plan of 23 
Finance, submitted by the Applicant in connection with the Application and as 24 
supplemented or amended from time to time. 25 

Q. “Formation Documents” means the Application, the Petition, the 26 
General Plan, the Feasibility Study, the Rate and Method of Special Levy Apportionment, 27 
the Development Agreement, and such other documents as are required by the Act and 28 
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the PID Guidelines to be submitted by the Applicant in connection with an application for 1 
the formation of the District. 2 

R. “Formation Resolution” means this resolution adopted by the 3 
Governing Body in connection with its approval of the formation of the District. 4 

S. “General Plan” means the General Plan submitted by the Applicant in 5 
connection with the Application and as amended from time to time, which is on file with the 6 
Clerk and includes, among other information, a map depicting the boundaries of the District 7 
and the real property proposed to be included in the District, a general description of 8 
anticipated improvements and their locations, and general cost estimates, proposed 9 
financing methods and anticipated District Special Levies. 10 

T. “Governing Body” means the governing body of the City.  11 

U.  “Infrastructure Improvements” means the PID-Funded Infrastructure 12 
Improvements for the District, as well as all other public and private improvements on the 13 
Land to be financed from sources other than the District Special Levy for the District. 14 

V. “Intent Resolution” means the resolution described in NMSA 1978, 15 
Section 5-11-3 (2013), in which the Governing Body declared its intent to form the District. 16 

W. “Land” means the real property described in the District Boundary Map 17 
for the District. 18 

X. “MAI Appraisal” means the valuation of the Real Property as of March 19 
1, 2021, as prepared by David Pearson, MAI. 20 

Y. “Petition” means the petition for formation of District submitted by the 21 
Petitioner to the City pursuant to the Act and the PID Guidelines, which contains the 22 
signature of the owner of one hundred percent (100%) of the Real Property and requests 23 
that the City declare the District formed without requiring compliance with the provisions for 24 
posting, publication, mailing, notice, hearing and owner determination provided in the Act. 25 

Z. “Petitioner” means Los Diamantes, LLC, a New Mexico limited liability 26 
company, which is the sole owner of 100% of the Real Property.  27 
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AA. “PID-Funded Infrastructure Improvements” means the portion of the 1 
Infrastructure Improvements financed with the proceeds of the District Bonds, Subordinate 2 
Obligations, and/or revenues of the District derived from the collection of the District 3 
Special Levy, as identified in the General Plan and the Plan of Finance. 4 

BB. “PID Guidelines” means the City Administrative Policies and 5 
Procedures Sections 2-10-1 through -8, known as the Public Improvement District 6 
Guidelines and Applications Procedures.  7 

CC. “Plan of Finance” means the plan of finance included at Section VI of 8 
the Feasibility Study. 9 

DD. “Rate and Method of Special Levy Apportionment” means the rate, 10 
method of apportionment and manner of collection of the District Special Levy submitted by 11 
the Applicant in connection with the Application and as supplemented or amended from 12 
time to time. 13 

EE. “Real Property” means the real property located within the boundaries 14 
of the District, described in the District Boundary Map. 15 

FF. “Reimbursement Cap” has the meaning assigned in Recital H of the 16 
Development Agreement.  17 

GG. “SSCAFCA” means the Southern Sandoval County Arroyo Flood 18 
Control Authority. 19 

HH.  “State” means the State of New Mexico. 20 

II. “Subordinate Obligations” means one or more subordinate bonds, 21 
subordinate promissory notes and/or other subordinate obligations, secured by a second 22 
priority pledge of the District Special Levy and constituting a reimbursement obligation, 23 
issued by the District to memorialize the obligation of the District to pay the costs of PID-24 
Funded Infrastructure Improvements received by the District. 25 

Section 2. Construction of Formation Resolution.  Except as otherwise expressly 26 
provided in this Formation Resolution, or unless the context otherwise requires: 27 

A. All words and phrases shall be construed and understood according to 28 
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the common and approved usage of language, but technical words and phrases and such 1 
others as may have acquired a peculiar and appropriate meaning in the law shall be 2 
construed and understood according to such peculiar and appropriate meaning. 3 

B. The singular includes the plural and the plural includes the singular. 4 

C. Words importing any gender include the other gender. 5 

D. All references to Sections shall refer to Sections of this Formation 6 
Resolution, unless otherwise stated. 7 

E. “Herein,” “hereby,” “hereunder,” “hereof,” “hereinbefore" and 8 
“hereafter” refer to this Formation Resolution and not solely to the particular portion of this 9 
Formation Resolution in which such word is used. 10 

F. All times will be local time in the City unless otherwise designated in 11 
this Formation Resolution. 12 

Section 3. Findings.  The City hereby declares that it has considered the Application and 13 
all other relevant information and data, and hereby makes the following findings: 14 

A. The Petitioner owns 100% of the Real Property and no person is 15 
registered to vote within the Real Property within the seventy days immediately preceding 16 
the date of adoption of this Formation Resolution. 17 

B. As planned and proposed by the Applicant, the Infrastructure 18 
Improvements to be conveyed to the City by the District have been or will be constructed to 19 
City specifications and will be subject to inspection, approval and acceptance by the City 20 
prior to conveyance to the City, as described in the Development Agreement. 21 

C. The District Bonds and Subordinate Obligations of the District will not 22 
be backed by the credit, general funds or resources of the City in any manner.  Owners of 23 
the District Bonds or the Subordinate Obligations of the District will have no right to require 24 
the City or the District to impose ad valorem property taxes to pay amounts due under the 25 
District Bonds or the Subordinate Obligations of the District. 26 

D. The District will serve the interests, convenience and necessity of the 27 
Applicant, the Petitioner, the future owners of the Real Property and the citizens of the City: 28 
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(i) The District will be utilized to finance the PID-Funded 1 
Infrastructure Improvements benefitting the Land, which will be developed as a master 2 
planned development, consisting of residential uses; 3 

(ii) The information provided in the Application provides a 4 
reasonable basis upon which the Governing Body has determined that all the Real 5 
Property is directly or indirectly benefited by the District, as contemplated by NMSA 1978, 6 
Sections 5-11-2(S) (2019) and 5-11-6(A) (2019); 7 

(iii) The cost of constructing the PID-Funded Infrastructure 8 
Improvements of the District will be apportioned in a reasonable manner among the owners 9 
of the District’s Land, in accordance with the Rate and Method of Special Levy 10 
Apportionment, and will not be passed on to the citizens of the City, other than the owners 11 
of the District’s Land, or the City itself; 12 

(iv) The City will receive the benefit of the PID-Funded 13 
Infrastructure Improvements of the District through dedication of the Infrastructure 14 
Improvements not otherwise dedicated to SSCAFCA or AMAFCA. 15 

E. The Applicant has the financial capacity to undertake the development 16 
of the Infrastructure Improvements. 17 

F. The Plan of Finance is feasible and will not impose an undue burden 18 
on the future owners of the District’s Land or served by the PID-Funded Infrastructure 19 
Improvements. 20 

G. The Plan of Finance will enable the District to acquire the PID-Funded 21 
Infrastructure Improvements in a cost-effective manner.  22 

H. The District is planned and will be implemented in a manner which 23 
provides for the expenses to be paid by the Applicant and the District, as applicable. 24 

I. As planned, the District and the PID-Funded Infrastructure 25 
Improvements are consistent with the City's existing development goals, growth 26 
management policies, and conservation policies. 27 

J. The formation of the District and the issuance of the District Bonds and 28 
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Subordinate Obligations, subject to the requirements and limitations specified in this 1 
Formation Resolution, are consistent with the requirements of the PID Guidelines. 2 

Section 4. Formation of District; District Foreclosure Procedures for Delinquent Special 3 
Levies; Property Tax Levy.   4 

A. Los Diamantes Public Improvement District are hereby ordered 5 
approved and formed to carry out the purposes set forth in, and according to the provisions 6 
of, this Formation Resolution.  The District shall include the Land, which is the real property 7 
described in the General Plan's District Boundary Map and more particularly identified in 8 
the legal description attached as Exhibit 1 to the Application.   9 

B. The Application is hereby accepted and approved. 10 

C. The General Plan is hereby accepted and approved.   11 

D. The Feasibility Study is hereby accepted and approved.  The District 12 
shall implement and reasonably carry out the Plan of Finance. 13 

E. The Development Agreement is hereby accepted and approved.  The 14 
City Manager of the City is hereby authorized and directed to execute the Development 15 
Agreement on behalf of the City.  Any changes, insertions, deletions and modifications to 16 
any Development Agreement shall be deemed to have been approved by the Governing 17 
Body upon execution and delivery of that Development Agreement by the City Manager of 18 
the City, such execution and delivery to be conclusive evidence of such approval.  The 19 
District shall be a party to the Development Agreement, as approved by the Governing 20 
Body, immediately upon formation of the District and without any further action by the 21 
District and shall be bound to the obligations set forth therein.   22 

F. The Rate and Method of Special Levy Apportionment, establishing the 23 
apportionment and manner of collection of the District Special Levy in sufficient detail to 24 
enable each owner of all or a portion of the Land or resident within the District to estimate 25 
the maximum amount of the proposed District Special Levy, is hereby accepted and 26 
approved. 27 

G. The forms of Disclosure of District Special Levy are hereby approved.   28 
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H. The District shall have the powers necessary and convenient to pay, 1 
subject to the Reimbursement Cap, a portion of the costs of the District, including 2 
administrative and formation costs, and finance the acquisition of the PID-Funded 3 
Infrastructure Improvements as provided in the Formation Documents.  The District and the 4 
City shall be bound by the terms thereof; however, the Formation Documents (excluding 5 
the Development Agreement) may be amended or supplemented by the District, without 6 
further action by the City, provided that such amendment or supplement is within the 7 
financial parameters set by this Formation Resolution. 8 

I. The officers, agents and employees of the City are hereby directed, 9 
authorized and empowered to do all acts and things and to execute and deliver all 10 
documents relating to or requested by the District and necessary to carry out and comply 11 
with the provisions of the Formation Documents.   12 

J. The principal purpose of the District shall be to finance the acquisition 13 
of the PID-Funded Infrastructure Improvements.   14 

K. The District Special Levy to be imposed by the District shall not exceed 15 
the maximum amounts set forth in the Application, subject to adjustment consistent with 16 
the terms of the Act and the Rate and Method of Special Levy Apportionment. 17 

L. The District shall be self-supporting, as provided in Section 3(D) of the 18 
PID Guidelines. 19 

M. The financing proposed in the Application and other Formation 20 
Documents meet the applicable requirements of Section 7 of the PID Guidelines. 21 

N. The District Board shall use its best efforts to hold a public meeting 22 
within 60 days following the date of adoption of this Formation Resolution.  At that meeting, 23 
the District Board shall adopt an open meeting policy and bylaws; ratify and execute the 24 
Development Agreement, the terms of which shall be binding upon and enforceable 25 
against the District immediately upon formation notwithstanding this instruction by the 26 
Governing Body to the District Board; direct the recording of its Development Agreement, 27 
its notice of formation, its notice of information, and certain related filings with the Sandoval 28 
County Clerk, as contemplated by the Act; establish local procedures, in the form attached 29 
to this Formation Resolution as Exhibit A, for conducting an owner determination by 30 
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unanimous written approval of the owners in affidavits executed by the owners and 1 
confirmed by the district board; and, in compliance with NMSA 1978, Section 5-11-8(D) 2 
(2017), take such other action toward administering in a reasonable manner the 3 
implementation of its General Plan including, but not limited to, the imposition of its District 4 
Special Levy, the acquisition of its PID-Funded Infrastructure Improvements, and the 5 
issuance of its District Bonds and/or Subordinate Obligations, as authorized by this 6 
Formation Resolution. 7 

O. Pursuant to the authority granted in NMSA 1978, Sections 5-11-20(I) 8 
(2013) and 5-11-23(F) (2019), the District shall establish procedures for foreclosure of the 9 
delinquent District Special Levies and for redemption of the foreclosed property, which 10 
procedures shall be substantially similar to the foreclosure and redemption procedures 11 
applicable to Municipal Improvement Districts set forth in NMSA 1978, Sections 3-33-28 to 12 
-30 (1965, as amended through 1991), and as set forth for the District in the Development 13 
Agreement approved by this Formation Resolution. 14 

Section 5. Authorization of District Bonds. In compliance with Section 2-10-6(H) of the 15 
PID Guidelines, the District may issue District Bonds pursuant to the terms of the 16 
Development Agreement and one or more Bond Resolutions in the amounts and subject to 17 
the financing requirements and limitations set forth in this Formation Resolution, including 18 
the Reimbursement Cap.   19 

A. Each Bond Resolution shall include, at minimum, the following 20 
provisions for the protection of owners of the Bonds: 21 

(i) Each Bond Resolution shall provide for the establishment of a 22 
debt service reserve fund in an amount acceptable to the District Board. 23 

(ii) Each Bond Resolution shall include provisions for the public 24 
offering or private placement of District Bonds in accordance with Section 7(F) of the PID 25 
Guidelines unless, in accordance with the PID Guidelines then in effect, the Governing 26 
Body, determines otherwise, based upon the recommendations made by underwriters or 27 
financial consultants to the City.   28 

(iii) Each Bond Resolution shall provide that the District Bonds shall 29 
be sold pursuant to a limited public offering or private placement and issued in such 30 
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denominations as determined by the District Board. 1 

(iv) The minimum maturity of District Bonds shall be at least one 2 
day.  The final maturity date for each series of District Bonds shall not be more than 30 3 
years after the date of issuance of such series of District Bonds by a District. 4 

(v) Each Bond Resolution shall include provisions for appointment 5 
of a trustee pursuant to an indenture of trust, a supplemental indenture of trust, or other 6 
similar instrument.   7 

(vi) The District Bonds of the District shall bear interest at rates not 8 
to exceed 12% per annum. 9 

(vii) The maximum aggregate principal amount of District Bonds 10 
issued by the District shall not exceed the estimated cost of the PID-Funded Infrastructure 11 
Improvements to be financed by the District, as determined at the time a series of District 12 
Bonds is issued by the District, plus all costs connected with the issuance and sale of the 13 
District Bonds, including, without limitation, formation costs, credit enhancement and 14 
liquidity support fees and costs.  15 

B. In addition to any other express or implied authority granted by the Act 16 
and the PID Guidelines, the District may issue Subordinate Obligations pursuant to NMSA 17 
1978, Sections 5-11-10 (2001) and -20 (2013), the Formation Documents, and the terms of 18 
one or more resolutions of the District Board authorizing issuance of one or more 19 
Subordinate Obligations, for the purpose of memorializing and/or satisfying the obligation 20 
of the District to pay for the value of the PID-Funded Infrastructure Improvements received 21 
by the District. 22 

Section 6. District Governance.   23 
A. The District Board shall initially be composed of the five (5) members: 24 

(i) one of whom shall be a representative from the City Manager’s 25 
Office, which member shall initially be _____________; 26 

(ii) one of whom shall be a employed in the Department of 27 
Financial Services, which member shall initially be _____________; 28 

(iii) one of whom shall be a representative from the Department of 29 
________________, which member shall initially be _____________; 30 



 

15 
 

(iv) two members nominated by the Applicant, and consented to by 1 
the Governing Body, which members shall initially be Pierre Amestoy and Christine 2 
Amestoy. 3 

B. _____________, ______________, and Pierre Amestoy shall serve 6-4 
year terms for the District.  _____________and Christine Amestoy shall serve 4-year terms 5 
for the District. 6 

C. Pursuant to NMSA 1978, Section 5-11-6(A) (2019), Pierre Amestoy is 7 
appointed to be the clerk of the District and Christine Amestoy is appointed to be treasurer 8 
of the District. 9 

D. At the end of the appointed directors’ initial terms, a new slate of 10 
directors for the District Board will be selected in compliance with the Act.   11 

Section 7. Waiver of Additional Hearing and Election. Based on the information 12 
provided by the Applicant in the Application, the Petition has been signed by and on behalf 13 
of the owners of 100% of the Real Property to be included in the proposed District and no 14 
person is registered to vote within the proposed areas of the District, and on that basis the 15 
City waives the requirements for posting, publication, mailing, notice, hearing and owner 16 
determination, as authorized by NMSA 1978, Section 5-11-7(F) (2019), to the extent not 17 
performed.  Furthermore, since no person is registered to vote on the Real Property, which 18 
comprises the proposed district areas, there will be no election concerning the formation of 19 
the District pursuant to NMSA 1978, Section 5-11-7(G) (2019). 20 

Section 8. Notice of Adoption of Formation Resolution.  In compliance with NMSA 21 
1978, Section 5-11-8(A) (2017), the Clerk is hereby directed to cause a copy of this 22 
Formation Resolution to be delivered, by certified mail, return receipt requested, to the 23 
Sandoval County Assessor, the Sandoval County Treasurer, the Sandoval County 24 
Manager, the Secretary of the New Mexico Taxation and Revenue Department, and the 25 
Director of the Local Government Division of the New Mexico Department of Finance and 26 
Administration. 27 

Section 9. Amendments. This Formation Resolution may be amended or 28 
supplemented by ordinance or resolution adopted by the Governing Body in accordance 29 
with the laws of the City and the State. 30 

Section 10. Repealer.  All ordinances or resolutions, or parts thereof in conflict with 31 
the provisions of this Formation Resolution, are hereby repealed to the extent only of such 32 
inconsistency.  To the extent, if any, that this Formation Resolution conflicts with any 33 
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provision of the PID Guidelines, such provision is waived solely with respect to the 1 
formation of and other matters concerning the District, and the PID Guidelines shall remain 2 
in full force and effect in connection with any other application or project to which the PID 3 
Guidelines applies or may apply in the future.  This repealer shall not be construed to 4 
revive any ordinance or resolution, or part thereof, heretofore repealed. 5 

Section 11. Severability.   If any section, paragraph, clause or provision of this 6 
Formation Resolution shall for any reason be held to be invalid or unenforceable, the 7 
invalidity or unenforceability of such section, paragraph, clause or provision shall in no 8 
manner affect any remaining provisions of this Formation Resolution. 9 
 10 

[The remainder of this page intentionally left blank.] 11 
12 
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 1 
 2 
ADOPTED THIS 8th DAY OF APRIL, 2021. 3 

 4 
 5 
             6 
      Greggory D. Hull, Mayor 7 
 8 
ATTEST: 9 
 10 
       11 
Rebecca A. Martinez, City Clerk 12 

(SEAL) 13 

14 
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EXHIBIT A 1 

LOCAL PROCEDURES FOR CONDUCTING OWNER DETERMINATION 2 

3 
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SECTION 1. AUTHORITY; PURPOSE OF PROCEDURES. 1 
 2 
 A. The Los Diamantes Public Improvement District (the “District”) is a public 3 
improvement district located in the City of Rio Rancho (the “City”), duly created and existing 4 
pursuant to the Public Improvement District Act, NMSA 1978, Sections 5-11-1 to -27 (2001, 5 
as amended through 2019) (the “Act”), Sections 2-10-1 to -8, City of Rio Rancho 6 
Administrative Policies and Procedures and City of Rio Rancho City Council Resolution No. 7 
____________, adopted April 8, 2021 (the “Formation Resolution”). 8 
 9 
 B. The Formation Resolution instructed the governing body of the District (the 10 
“District Board”) to establish local procedures for noticing, conducting and canvassing 11 
owner determinations (a “Determination”).  A Determination is not a local election for 12 
purposes of the Local Election Act, NMSA 1978, Sections 1-22-1 to -19 (1985, as 13 
amended through 2019).  The Act permits a Determination to be made by unanimous 14 
written approval of the owner or owners in affidavits executed by the owner or owners and 15 
confirmed in a review by the District Board. 16 
 17 
 C. In the absence of registered voters in the District or, if applicable, in a 18 
proposed additional area, a Determination prevails subject to NMSA 1978, Section 5-11-19 
7(G) (2019). 20 
 21 
 D. The District shall follow the steps described in these Local Procedures to 22 
undertake a Determination while no person is registered to vote in the District or, if 23 
applicable, in a proposed additional area, and the land in the District is owned by Los 24 
Diamantes LLC, LD Development, LLC, and/or a homebuilder. 25 
 26 
SECTION 2. LOCAL DETERMINATION PROCEDURES. 27 
 28 
 A. As identified by District resolution (the “Determination Resolution”), the 29 
District Board shall present one or more questions to each owner of land in the District, 30 
and, if applicable, each owner of land in a proposed additional area, for a Determination.  31 
The District Board may rely on staff or third parties to identify and deliver notice and other 32 
Determination materials to all owners of land, as applicable. 33 
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 1 
 B. The Determination shall respond to a question from the District Board and be 2 
submitted by the owner or owners to the clerk of the District by affidavit (the “Determination 3 
Affidavit”) in substantially the form attached to these Local Procedures as Exhibit 1, which 4 
Determination Affidavit may be executed in counterpart.  The applicable owners shall 5 
return the Determination Affidavit in the manner provided in the Determination Resolution.  6 
Any Determination Affidavit not timely returned as provided in the Determination Resolution 7 
shall be a rejection of the question presented in the Determination Resolution. 8 
 9 
 C. Within fifteen (15) days of expiration of the deadline for returning the 10 
Determination Affidavit as provided in the Determination Resolution, the District clerk, or 11 
such other designee as identified in the Determination Resolution, shall:  12 
 13 
   (1) review and confirm whether a Determination Affidavit has been 14 
received from all owners eligible to submit a Determination Affidavit;  15 
 16 
   (2) if all possible Determination Affidavits are received in the 17 
manner provided by the Determination Resolution, review and confirm each Determination 18 
Affidavit and conduct, consider and canvass the Determination; and 19 
 20 
   (3) prepare a certificate of canvassing (the “Certificate”) for 21 
recording in the District’s minute book, which Certificate shall indicate which questions 22 
received unanimous approval in the Determination and which questions did not receive 23 
unanimous approval in the Determination.  24 
 25 
 D. As of the date of the Certificate, the Determination shall prevail and be 26 
binding and conclusive.  27 

28 
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EXHIBIT 1 1 
 2 

DETERMINATION AFFIDAVIT 3 

4 
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DETERMINATION AFFIDAVIT OF THE OWNERS 1 

The undersigned (the “Owners”) state and affirm under penalty of perjury under the laws of 2 

the State of New Mexico that the following statements are true and correct: 3 

 1. The Owners are the sole owners of all the land (the “Land”) identified in 4 

Exhibit A, which is attached hereto and incorporated herein by reference. 5 

 2. The Owners certify that there are no qualified electors, as that term is used 6 

throughout the Public Improvement District Act, NMSA 1978, Sections 5-11-1 to -27 (2001, 7 

as amended through 2019) (the “Act”), located on the Land. 8 

 3. In compliance with the Act, the Owners unanimously authorize the following 9 

(the “Action”): 10 

  [INSERT ACTION]. 11 

 4. The Owners unanimously approve the Action. 12 

 Further affiants sayeth naught. 13 

Date: ____________ ___, 20___ 14 

       ________________________________ 15 
       [] 16 
 17 
       ________________________________ 18 
       [] 19 
 20 
       ________________________________ 21 
       [] 22 

23 
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EXHIBIT A  1 
 2 

THE LAND 3 
 4 
 5 
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The Developer will be responsible for all PID development costs which are estimated at $48,268,058. 
The Developer will fund the development costs from the proceeds of one or more construction loans, 
cash on hand, and/or lot sales. The timing of such equity contribution by the Developer will coincide 
approximately with the public improvement construction schedule identified in Section IV.B. herein. In 
addition to $3,200,000 of reimbursement payments pursuant to the Water and Sewer Infrastructure 
Development Agreement for Los Diamantes between the City and the Developer, the PID is projected to 
reimburse a portion of the onsite eligible public improvement costs not to exceed an amount of 
$12,751,959 leaving net onsite costs of $17,020,669 to the Developer or approximately $1.70 per every 
$1.00 of PID bonded indebtedness. The Developer and PID will not enter into a contribution agreement. 
 
A. Estimated District Indebtedness 
 
District indebtedness is anticipated to be comprised of special levy bonds (the "Bonds") and notes 
and/or other obligations (the "Notes/Obligations" and together with the Bonds the "District 
Obligations"). The estimated aggregate principal amount of the Bonds is $10,800,000 and includes 
allowances for issuance costs and reserve funds. A single series of Bonds is projected to be issued in 
2024, however the number of bond issues and timing of such Bond issuance is subject to change. The 
estimated aggregate principal amount of the Notes/Obligations is $15,725,676 which is based on the 
estimated cost of the onsite PID eligible costs; the Notes/Obligations may also include the District's 
share of offsite PID eligible costs. The payment of Bonds and Notes/Obligations is subject to the 
applicable reimbursement limitation set forth in the Development Agreement.  The District Obligations 
will be secured by special levies with such special levies anticipated to be pledged first toward Bonds 
and then Notes/Obligations to the extent simultaneously outstanding. All or a portion of Bond proceeds 
may be applied to pay a portion of the Notes/Obligations principal balance, and such balance 
outstanding along with any accrued interest may be forgiven as specified in the applicable notes and/or 
reimbursement obligations.  
 
The principal amount of the District Obligations may be higher or lower depending on interest rates, 
actual costs of PID eligible improvements, and other factors. The actual structure and maximum 
aggregate principal amount of the District Obligations will, among other things, vary based on current 
market conditions at the time of issuance. Any improvements in market conditions may result in lower 
interest rates for the District Obligations. A lower interest rate would permit the issuance of additional 
District Obligations, subject to satisfaction of the applicable value-to-lien ratio requirements in the City 
PID Guidelines and the applicable reimbursement limitation set forth in the Development Agreement. 
While a lower interest rate may increase the principal amount of the District Obligations, a lower 
interest rate will not result in an increase to or otherwise impact the stated maximum special levy 
amounts.  
 
A summary of the estimated sources and uses of funds for the Bonds is shown in Table VI-1 below. 
Under federal law, the reasonably required reserve fund will be approximately equal to maximum 
annual debt service. Capitalized interest may be included in the bond issuance or may be funded directly 
from proceeds of the special levy. A cash flow analysis showing the PID's annual District Obligations and 
special levy collections by lot type is included as Exhibit D. 
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B. Structure of District Indebtedness 
 
The PID may issue Bonds and/or Notes/Obligations secured by a senior and/or subordinate pledge of 
the special levies. Bonds and Notes/Obligations are anticipated to be fixed rate with their principal 
amount amortized over a thirty-year term which is generally consistent with the useful life of the 
improvements. The estimated principal amount of these District Obligations will be a function of, among 
other things, market conditions and absorption. The number of serial and term bonds, notes and/or 
other obligations, call premiums, and other features of the District Obligations will be determined in 
connection with their issuance. 
 
To the extent that the cost of public infrastructure is not paid in full at the time of conveyance to the  
PID, notes and/or other obligations may be issued in advance of special levy bonds, and may be issued in 
lieu of bonds in order to memorialize the PID's current obligation to pay the corresponding cost of public 
infrastructure plus interest at a rate authorized by the Board of Directors of PID (the "District Board") on 
the principal amount of the notes and/or other obligations, to the Developer for such public 
improvements conveyed to the PID by the Developer or another builder. Alternatively, the PID may 
make direct payments to the Developer from special levy proceeds to satisfy one or more other 
obligations payable by the PID to the Developer, and such direct payments may include interest in 
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addition to the principal amount of reimbursable costs. The actual structure of the PID's District 
Obligations may vary based on, among other things, current market conditions at the time of issuance 
and will be determined by the District Board, in compliance with the terms of the PID Infrastructure 
Development and Acquisition Agreement, as amended from time to time, in connection with the 
payment for such public improvements by the PID or the issuance of a series of bonds, notes or other 
obligations of the PID. 
 
C. Security of District Indebtedness 
 
Under the Act, a public improvement district is a separate political subdivision of the State, whose bonds 
and obligations are entirely its own obligations, and are without recourse to the taxing authority, 
general funds, or other resources of the city, county, or other local government jurisdiction in which the 
district is located, or the State of New Mexico. In this case, the bonds and/or notes of the PID will be 
secured by a lien on property within the PID co-equal with the lien of annual property taxes, and by 
reserves established for the payment of debt service. Owners of the bonds and/or notes, as well as 
parties contracting with the PID, will not have recourse to the City's taxing powers, general funds, other 
revenues or resources. The issuance of bonds, notes, and/or other obligations of the PID will not affect 
the City's credit rating or its ability to issue debt. 
 
It is anticipated that PID bonds, when issued, will be sized such that maximum special levy revenues will 
equal up to one hundred and ten percent (110.00%) of annual debt service on any senior special levy 
bonds, senior notes, and/or other senior obligations after deducting for District administrative expenses 
and exclusive of reserve fund earnings. In accordance with the Act and subject to the limitations 
described in the General Plan, the lien of the special levy is imposed so that in the event of 
delinquencies by the owner of any levyable parcel within the PID, the special levy can be increased on all 
parcels within the PID to provide additional revenues for the payment of interest and principal, subject 
to the maximum authorized amounts. 
 
D. Value-to-Lien Ratio 
 
The appraised value-to-lien ratio for the PID is approximately 3.31 to 1 and is based upon an appraised 
value for the District of $35,736,000 and the issuance of a single series of special levy bonds in a total 
principal amount of $10,800,000. This value-to-lien ratio is comfortably in excess of the minimum value-
to-lien ratio of 3 to 1 set forth in the City PID Guidelines. The appraised value is the estimated current 
fair market value for the property within the PID, assuming the completion of all improvements to be 
financed by the PID and other improvements being constructed by the Developer during the 
construction period (the completion of which is guaranteed by the Developer).  Please see the Appraisal 
for particulars.  Prior to the issuance of PID bonds, the Appraiser will reevaluate the estimated 
valuations currently presented in the Appraisal, and a determination will be made as to whether the 
projected value-to-lien ratio is still in excess of the minimum value to lien ratio of 3 to 1 set forth in the 
City PID Guidelines.  
 
The Sandoval County notice of value for Fiscal Year 2020-21 indicates an aggregate full cash value for 
the Project of $4,143,957 and an aggregate assessed value of $1,381,319.  A breakdown of these values 
by PID is shown in Table VI-2 on the following page.  
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EXHIBIT D 
 

Subordinate Promissory Note  
 



 

 

SUBORDINATE PROMISSORY NOTE 
 

$___________________         No Interest 

 
THIS SUBORDINATE PROMISSORY NOTE dated __________, 20___ is delivered to LD 
DEVELOPMENT LLC, a New Mexico limited liability company (the “Holder”) by the LOS 
DIAMANTES PUBLIC IMPROVEMENT DISTRICT, a political subdivision of the State of 
New Mexico (the “District”). 

 
ARTICLE I 
RECITALS 

 
This Series 20XX Subordinate Promissory Note (this “Note”) in the principal amount of 
$_______________ is a reimbursement obligation of the District and is executed and delivered 
by District, in connection with the Infrastructure Development and Acquisition Agreement by 
and among the City of Rio Rancho, New Mexico, the District and the Holder dated as of 
February 25, 2021 (the “Development Agreement”), in order to memorialize the obligation of the 
District to fund costs of formation of the District and the acquisition of those District Funded 
Public Improvements identified on Schedule I attached hereto and incorporated herein by this 
reference (the “Series 20XX Project”), which are eligible for conveyance to the District from the 
Holder.  All capitalized terms used but not defined herein shall have the meanings assigned 
thereto in the Development Agreement and the Indenture. 

 
This Note is payable, in whole or in part, from revenues generated by the special levies imposed 
on the land within the District (collectively the “Special Levy Revenues”) and from proceeds of 
one or more series of Special Levy revenue bonds and/or other subordinate promissory notes as 
reimbursement obligations issued by the District in connection with the Series 20XX Project (the 
“Special Levy Revenue Bonds” and/or “Other Notes”).  The District, at its sole discretion, 
subject to the Indenture (as defined below), will allocate (a) Special Levy Revenues to satisfy all 
or a portion of the amortization payments on this Note as provided in the Payment Schedule 
(defined below) and/or debt service on Special Levy Revenue Bonds issued or to be issued by 
the District and/or amortization payments on Other Notes delivered to the Holder; and (b) 
proceeds of Special Levy Revenue Bonds and/or Other Notes to (i) satisfy all or a portion of the 
amortization payments on this Note and/or Other Notes delivered to the Holder and/or (ii) pay to 
the Holder an Acquisition Amount to the pursuant to the Plan of Finance.  In the event that this 
Note is not paid in full from a series of Special Levy Revenue Bonds and/or Other Notes, this 
Note shall continue to be payable out of the Special Levy Revenues and from proceeds of any 
subsequent issuance of Special Levy Revenue Bonds and/or Other Notes through the Term and 
subject to the Reimbursement Cap (as defined in the Development Agreement).  

 
In order to secure the payment of the principal of this Note and the performance of the covenants 
herein contained and to declare the terms and conditions on which this Note is secured, the 
District has approved and entered into that Indenture and Security Agreement between the 
District and BOKF, NA d/b/a Bank of Albuquerque, as trustee (or another state or federal 



 
 

financial institution with trust powers to be subsequently specified as trustee (collectively the 
“Trustee”)), as the same may be supplemented and amended from time to time (the “Indenture”).      

 
ARTICLE II 

PAYMENTS BY THE DISTRICT 
 

Section 2.1 Payment of Reimbursement Obligation; Pledge of Special Levy Revenues.  
subject to the Reimbursement Cap (as defined in the Development Agreement) and to the extent 
sufficient Special Levy Revenues are received and allocated by the District after payment of 
projected or budgeted Administrative Expenses to make payments on this Note in accordance 
with the Indenture, the District shall promptly pay the amounts due hereunder on the dates and in 
the amounts specified in the payment schedule attached hereto as Schedule II (the “Payment 
Schedule”) and incorporated herein by this reference.  As to be provided in the Indenture, the 
District will convey, assign and pledge unto the Trustee for the benefit of the Holder all right, 
title and interest of District in and to the Special Levy Revenues to the extent necessary to pay 
the amounts due hereunder, provided that such lien on the Special Levy Revenues is secondary 
and subordinate to the lien of any Special Levy Revenue Bonds, issued pursuant to the Indenture, 
on the Special Levy Revenues. 

 
Upon issuance of Special Levy Revenue Bonds and/or Other Notes, the District may pledge (in 
whole or in part) the proceeds of such issuances, as applicable, under the terms of the Indenture, 
to the payment of the principal of this Note.    

 
The District and the Holder acknowledge and agree that this Note shall constitute a special, 
limited obligation of the District.  No provision of this Note shall be construed or interpreted as 
creating a general obligation or other indebtedness of the District within the meaning of any 
constitutional or statutory debt limitation.  No provision of this Note shall be construed to pledge 
or to create a lien on any class or source of District moneys other than the Special Levy 
Revenues, nor shall any provision of this Note restrict the future issuance of any bonds or 
obligations payable from any class or source of District moneys other than the Special Levy 
Revenues.  In addition, to the extent not required for the payment of obligations of the District 
hereunder, the Special Levy Revenues may be utilized by the District for any other purposes 
permitted by law. 

 
Section 2.2 Manner of Payment.  All payments of the District hereunder shall be paid in 
lawful money of the United States of America to the Holder at the address designated in Section 
5.1 herein. 

 
Section 2.3 No Interest.  This Note shall not bear any interest.   

 
Section 2.4 Term. Any unpaid principal of this Note shall mature and become due and 
payable on __________, 20__, unless paid in full prior to that date from the sources as provided 
herein.  Notwithstanding, the obligations of the District hereunder shall remain in full force and 
effect until all principal due and payable under this Note is paid in full, which time all terms and 
provisions of this Note shall terminate completely and conditionally for all purposes.  



 
 

Notwithstanding the foregoing, the term of this Note shall not extend beyond the term of the 
Development Agreement. 

 
Section 2.5 Additional Obligations.  Except for the Special Levy Revenue Bonds issued 
pursuant to the Indenture, the District shall not issue any obligations having a lien on the Special 
Levy Revenues superior to the lien created by the Indenture as security for this Note and/or 
Other Notes.  

 
ARTICLE III 

REPRESENTATIONS, COVENANTS AND WARRANTIES 
 

The District represents, covenants and warrants: 
 

(a) Binding Nature of Covenants.  All covenants, stipulations, obligations and 
agreements of the District contained in this Note shall be deemed to be the covenants, 
stipulations, obligations and agreements of the District to the full extent authorized or permitted 
by law, and such covenants, stipulations, obligations and agreements shall be binding upon the 
District and its successors and upon any board or body to which any powers or duties affecting 
such covenants, stipulations, obligations and agreements shall be transferred by or in accordance 
with law.   

 
(b) Authorization of Promissory Note.  The District is a political subdivision of the 

State and is duly organized and existing under the statutes and laws of the State.  The District is 
authorized to enter into the transactions contemplated by this Note and to carry out its 
obligations hereunder.  The District has duly authorized and approved the execution and delivery 
of this Note. 
 

(c) Legal, Valid and Binding Special Obligation.  The District has taken all required 
action necessary to authorize the execution and delivery of this Note, and this Note constitutes a 
legal, valid and binding special obligation of the District enforceable in accordance with its 
terms. 

 
(d) No Additional Approvals Required.  Neither the execution and delivery of this 

Note by the District, nor compliance by the District with the obligations hereunder, requires the 
approval of any regulatory body, or any other entity, which approval has not been obtained or 
which is not reasonably expected to be obtained. 

 
ARTICLE IV 

EVENTS OF DEFAULT AND REMEDIES 
 

Section 4.1 Events of Default Defined.  Any one of the following shall be an Event of Default 
under this Note: 

 
(a) Failure by the District to pay any amount required to be paid under this Note 

within ten (10) days of the date on which it is due and payable, as described in the Payment 
Schedule; or 



 
 

 
(b) Failure by the District to observe and perform any covenant, condition or 

agreement on its part to be observed or performed under this Note, other than as referred to in 
paragraph 4.1(a), for a period of thirty (30) days after written notice specifying such failure and 
requesting that it be remedied is given to the District by the Holder unless the District and the 
Holder shall agree in writing to an extension of such time prior to its expiration; provided, 
however, if the failure stated in the notice can be wholly cured within a period of time not 
materially detrimental to the rights of the Holder but cannot be cured within the applicable thirty 
(30) day period, the Holder will not unreasonably withhold its consent to an extension of such 
time if corrective action is instituted by the District within the applicable period and diligently 
pursued until the failure is corrected; and provided, further, that if by reason of force majeure the 
District is unable to carry out the agreements on its part herein contained, the District shall not be 
deemed in default under this paragraph 4.1(b) during the continuance of such inability (but force 
majeure shall not excuse any other Event of Default). 
 
Section 4.2 Remedies on Default.  Whenever any Event of Default has occurred and is 
continuing and subject to Section 4.1(b) hereof, the Holder may take any or all of the following 
actions as may appear necessary or desirable to collect the payments then due and to become due 
or to enforce performance of any obligation of the District under this Note: 

 
(a) By mandamus or other action or proceeding or suit at law or in equity to enforce 

the rights of the Holder under this Note against the District, and compel the District to perform or 
carry out its duties under the law and the agreements and covenants required to be performed by 
it contained herein; or 

 
(b) By suit in equity to enjoin any acts or things which are unlawful or violate the 

rights of the Holder. 
 

Section 4.3 Limitations on Remedies.  A judgment requiring a payment of money entered 
against the District may reach only the available Special Levy Revenues and any undistributed 
proceeds of Special Levy Revenue Bonds and/or Other Notes allocated to payment of this Note 
in accordance with the terms of the Indenture. 

 
Section 4.4 No Remedy Exclusive.  Subject to Section 4.3 hereof, no remedy herein conferred 
upon or reserved to the Holder is intended to be exclusive, and every such remedy shall be 
cumulative and shall be in addition to every other remedy given hereunder as now or hereafter 
existing at law or in equity.  No delay or omission to exercise any right or power accruing upon 
any default shall impair any such right or power or shall be construed to be a waiver thereof, but 
any such right and power may be exercised from time to time and as often as may be deemed 
expedient.   

 
Section 4.5 Attorneys’ Fees and Expenses.  In the event that either party is required to enforce 
the provisions of this Note through judicial proceedings, the prevailing party shall be entitled to 
reasonable attorneys’ fees and court costs from the non-prevailing party. 

 



 
 

ARTICLE V 
MISCELLANEOUS 

 
Section 5.1 Notices.  All notices and other communications hereunder shall be sufficiently 
given and shall be deemed given when personally delivered or duly deposited in the United 
States Mail, certified, return receipt requested, properly stamped and addressed, to the parties at 
their addresses listed below:   

 
If to the District: 
 
 Los Diamantes Public Improvement District 

Attn: Chairperson, District Board 
c/o City of Rio Rancho, New Mexico 
3200 Civic Center Circle NE 
Rio Rancho, New Mexico 87144 

 
If to the Holder: 
 
 LD Development LLC 

Attn.:  Pierre Amestoy  
4461 Irving Blvd. NW 
Albuquerque, New Mexico 87114 

 
Any Party by written notice so provided may change the address to which future notices shall be 
sent.  All notices shall be considered effective when mailed.  
 
Section 5.2 Further Assurances and Corrective Instruments.  The Holder and the District 
agree that they will, from time to time, execute, acknowledge and deliver, or cause to be 
executed, acknowledged and delivered, such supplements hereto and such further instruments as 
may reasonably be required for clarifying any provisions of this Note, to make necessary 
revisions to the Amortization Schedule contained in Schedule II, or otherwise carry out the 
intention hereof. 

 
Section 5.3 No Personal Liability.  No covenant, stipulation, obligation or agreement 
contained in this Note shall be deemed to be a covenant, stipulation, obligation or agreement of 
any officer, agent or employee of the District or member of the District Board in his or her 
individual capacity, and neither the members of the District Board nor any officer, agent or 
employee of the District, executing this Note shall be liable personally on this Note or be subject 
to any personal liability or accountability by reason of the execution and delivery thereof. 

 
Section 5.4 Severability.  In the event that any provision of this Note, other than the 
requirement of the District to pay hereunder, shall be held invalid or unenforceable by any court 
of competent jurisdiction, such holding shall not invalidate or render unenforceable any other 
provision hereof. 

 



 
 

Section 5.5 Compliance with Governing Law.  It is the intention of the District by the 
execution of this Note to comply in all respects with the provisions of the New Mexico 
Constitution and statutes as the same govern the pledge of the Pledged Revenues to payment of 
all amounts payable under this Note and the provisions of this Note shall be interpreted 
accordingly. 

 
Section 5.6 Right to Assign.  Holder shall have the right to sell, assign, or transfer this Note, 
in whole or in part. 

 
Section 5.6 Applicable Law.  This Note shall be governed by and construed in accordance 
with the laws of the State of New Mexico. 

 
 

IN WITNESS WHEREOF, the District has caused this Note to be executed effective as 
of the date first above written. 

 
 
 

      LOS DIAMANTES  
PUBLIC IMPROVEMENT DISTRICT  

 
 
      By:________________________________ 
      Its: ________________________________ 
 
 
Attest: 
 
 
_______________________ 
District Clerk 
  



 
 

 
 

SCHEDULE I 
 

Series 20XX Project  



 
 

SCHEDULE II 
 

Payment Schedule  
 
 
Any payment or prepayment under this Note shall be made to Holder not later than 11:00 A.M., 
Mountain Time, on the date when due and shall be made in lawful money of the United States of 
America in immediately available funds and shall be made by wire transfer of funds to Holder’s 
office or as otherwise directed by Lender 
 
The principal balance of this Note shall be amortized in accordance with following schedule (the 
“Amortization Schedule”): 
 

Date Payment Due Balance 
 

   
   
   
   
   
   
   
   
   
   
   
   

 
 
To the extent that the District’s board of directors, in consultation with the Trustee, reasonably 
determines that Special Levy Revenues and/or proceeds of Special Levy Revenue Bonds and/or 
Other Notes are insufficient and unavailable to make all or any portion of a payment due on a 
particular date identified in the Amortization Schedule, the failure to make such payment shall 
not be an Event of Default under this Note.  Any such payment or a portion thereof that remains 
unpaid (the “Unpaid Installment”) shall, subject to the Reimbursement Cap (as defined in the 
Development Agreement), become payable to the Holder when the District and the Trustee 
determine the Unpaid Installment can be paid (in whole or in part) from available Special Levy 
Revenues and/or proceeds of Special Levy Revenue Bonds and/or Other Notes. The District and 
the Trustee shall promptly notify the Holder in writing of the amount of the Unpaid Installment 
proposed to be paid and the date of the proposed payment. On or prior to such date, the District 
shall direct the Trustee to apply the available Special Levy Revenues and/or the available 
proceeds of Special Levy Revenue Bonds and/or Other Notes in accordance the Indenture to the 
payment (in whole or in part) of the Unpaid Installment. If any Unpaid Installment remains 
outstanding and is not paid prior to the due date of the final installment (as provided above), the 
amount of such Unpaid Installment shall be due and payable as part of the final installment on 
this Note, subject to the Reimbursement Cap (as defined in the Development Agreement).  



 
 

  
Notwithstanding the foregoing, the District may elect to prepay the Note in whole or in part at 
any time, without premium or penalty.   
 


