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THIS INSTALLMENT SALE AGREEMENT, dated as of March 1, 2020, is made 
between the GAINESVILLE AND HALL COUNTY DEVELOPMENT AUTHORITY 
(“Issuer”) and the CITY OF FLOWERY BRANCH, GEORGIA (“City”). 
 

W I T N E S S E T H: 
 

WHEREAS, the Issuer has been created under amendments to the Constitution of the 
State of Georgia (Ga. Laws 1964, page 866, et seq.; Ga. Laws 1986, page 4328, et seq.), duly 
ratified and proclaimed, and an act of the General Assembly of the State of Georgia (Ga. Laws 
1964, page 2282, et seq.), as amended (collectively, the “Act”); and 

WHEREAS, the Issuer was created for the purpose of promoting and expanding for the 
public good and welfare industry and trade within the City of Gainesville and Hall County, 
Georgia, and reducing unemployment to the greatest extent possible in Hall County, Georgia (the 
“County”), and the Act specifically empowers the Issuer to issue its revenue obligations, bearing 
such rate or rates of interest and maturing in the years and in such amounts as determined by the 
Issuer and otherwise in accordance with the applicable provisions of the Revenue Bond Law 
(O.C.G.A. §36-82-60 et seq., as amended), in furtherance of the public purpose for which it was 
created; and 

WHEREAS, the Act specifically empowers the Issuer to issue its revenue obligations, 
bearing such rate or rates of interest and maturing in the years and in such amounts as 
determined by the Issuer, in furtherance of the public purpose for which it was created; and 

WHEREAS, pursuant to the Act, the Issuer is authorized to undertake any “project” that 
is for any industrial, commercial, business, office, parking, public or other use, provided that the 
Issuer determines that the project and such use thereof would further the public purpose of the 
development of trade, commerce, industry and employment opportunities within Hall County; 
and  

WHEREAS, purusant to the Revenue Bond Law, the Issuer has the power to undertake, 
construct, maintain and operate any “undertaking” and to issue and sell revenue bonds for the 
purpose of raising funds for the payment, in whole or in part, of the cost of any “undertaking” of 
the Issuer; and to exercise all the rights, powers and privileges, and be subject to all the duties 
and liabilities, which a local government may exercise and/or be subject to under the provisions 
of the Revenue Bond Law; and 

WHEREAS, the Revenue Bond Law provides that an “undertaking” includes public 
parks and playgrounds; and 

WHEREAS, the Revenue Bond Law provides that an “undertaking” includes public 
parking areas and public parking buildings; and 

WHEREAS, the City of Flowery Branch, Georgia (the “City”) is located in Hall County, 
Georgia; and  
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WHEREAS, the City desires to improve its historic downtown center, colloquially 
known as “Old Town,” in order to attract investment, development and growth, which will in 
turn create employment opportunities for its citizens; and 

WHEREAS, the City desires to (i) acquire, construct, and equip public parks on certain 
real property in Old Town and (ii) construct certain sidewalks, streetscapes, and parking in Old 
Town, all as more particularly described on Exhibit “A” attached hereto (collectively, the 
“Project”); and 

WHEREAS, the City has requested that the Issuer assist in the financing of the Project; 
and  

WHEREAS, the Issuer has been advised by the City that the estimated amount necessary 
to finance the Project, including expenses incidental thereto, is $5,400,000, and the Issuer has 
determined that the most feasible method of accomplishing said financing is through the 
issuance, sale and delivery of its revenue bonds in the aggregate principal amount of 
[$5,400,000] in order to acquire and finance the City’s Project; and 

WHEREAS, the Issuer has determined that such revenue bonds should be issued in one 
series denoted as “Gainesville and Hall County Development Authority Revenue Bonds (City of 
Flowery Branch Old Town Project), Series 2020” (the “Series 2020 Bonds” or the “Bonds”); and 

WHEREAS, after careful study and investigation the Issuer, in furtherance of the public 
purpose for which it was created, has agreed to issue the Bonds to finance the proposed 
acquisition, construction and equipping of the Project; and 

WHEREAS, the Issuer has agreed to acquire, construct and equip the Project and then 
sell the Project to the City; and  

WHEREAS, the Issuer proposes to enter into this Installment Sale Agreement with the 
City under the terms of which the Issuer will agree to sell the Project to the City, and the City 
will agree to pay the Issuer purchase payments sufficient to pay the principal of, redemption 
premium (if any), and interest on the Bonds as the same become due and payable; and 

WHERAS, the Project is comprised of certain land, interests in land, buildings, facilities 
and other improvements, all operated as part of the system of streets, sidewalks, parks, and 
parking facilities in Old Town which are useful and necessary for trade, commerce and industry 
in the City and create directly and indirectly employment opportunities within Hall County, 
Georgia; and 

WHEREAS, the Project constitutes a project as that term is defined in the Act that may 
be undertaken by the Issuer and that may be financed by the issuance of the Bonds by the Issuer, 
and the Project constitutes an “undertaking” under the Revenue Bond Law that may be 
undertaken by the Issuer and that may be financed by the issuance of the Bonds by the Issuer; 
and  

WHEREAS, the Issuer has found and declared that the issuance of the Bonds by the 
Issuer for the purpose of financing the acquisition of the Project by the Issuer and the payment of 
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all costs of the issuance of the Bonds (hereinafter sometimes referred to collectively as the 
“Undertaking”) will achieve the lawful and valid public purpose for which the Issuer was created 
in that it will encourage and promote industry and trade in Hall County and will help reduce 
unemployment within Hall County; and 

WHEREAS, the City has determined by resolution duly adopted on January 16, 2020, as 
supplemented by resolution adopted on February 20, 2020, that the issuance of the Bonds by the 
Issuer for the purpose of financing the Undertaking will achieve such lawful and valid public 
purpose for the benefit of the citizens of the City of Flowery Branch and the inhabitants thereof; 
and 

WHEREAS, the City, as permitted by Article IX, Section III, Paragraph I of the 
Constitution of the State of Georgia, has the power to contract for any period not exceeding fifty 
years with the Issuer for the sale to the City of the Project; and 

WHEREAS, the Issuer, as permitted under the Act, has the power to acquire the Project 
and sell the Project to the City; and 

WHEREAS, the Issuer has, pursuant to a resolution adopted on January 28, 2020, as 
supplemented by a resolution adopted on February 21, 2020 (collectively, the “Bond 
Resolution”), authorized the issuance of the Bonds and in order to secure the payment of the 
Bonds has duly authorized the execution and delivery of a Trust Indenture, dated as of March 1, 
2020, between the Issuer and Regions Bank, as trustee, and the pledging of the revenues of the 
Issuer from the Project, which are primarily the payments to be made by the City pursuant to 
Section 5.2 of this Agreement; and 

 
WHEREAS, all acts, conditions and things necessary or required by the Constitution and 

laws of the State of Georgia or otherwise to exist, happen and be performed precedent to and in 
the execution and delivery of this Agreement do exist, have happened and have been performed, 
and the execution, acknowledgment and delivery of this Agreement have been in all respects 
duly authorized; and 

 
NOW, THEREFORE, for and in consideration of the premises and the mutual 

covenants hereinafter contained, the parties hereto agree as follows: 
 

ARTICLE I 
DEFINITIONS 

 
“Agreement” means this Installment Sale Agreement and any amendments or 

supplements hereto. 
 

“Agreement Term” means the term of this Agreement as specified in Section 11.1 
hereof. 

 
“Bond Year” means a twelve month period beginning on April 2 of each year and 

ending April 1 of the following year during the term of the Bonds, with the first Bond Year 
ending on April 1, 2021. 



4 

 
“Business Day” means a day on which banking business is transacted in the city in 

which Trustee has its principal office. 
 

“Code” means the Internal Revenue Code of 1986, as amended. 

 “Force Majeure” means, without limitation, acts of God; strikes, lockouts or other 
industrial disturbances; acts of public enemies; orders or restraints of any kind of the government 
of the United States of America or of the State or any of their departments, agencies, or officials, 
or any civil or military authority; insurrections; riots; landslides; earthquakes; fires; storms; 
droughts; floods; explosions; breakage or accident to machinery; transmission pipes or canals; or 
any other cause or event not reasonably within the control of City.  City agrees, however, to 
remedy with all reasonable dispatch the cause or causes preventing City from carrying out its 
agreement; provided, that the settlement of strikes, lockouts, and other industrial disturbances 
shall be entirely within the discretion of City, and City shall not be required to make settlement 
of strikes, lockouts and other industrial disturbances by acceding to the demands of the opposing 
party or parties when such course is in the judgment of City unfavorable to City. 
 

“Indenture” means the Indenture of Trust, dated as of March 1, 2020, between Issuer 
and Regions Bank, Atlanta, Georgia, as Trustee, which, among other things, authorizes the 
issuance of the Bonds. 
 

“Independent Counsel” means an attorney duly admitted to practice law before the 
highest court of the State who is not a full-time employee of Issuer or City. 
 

“Issuer” means the Gainesville and Hall County Development Authority, a public body 
corporate and a political subdivision of the State, duly organized and existing under the 
Constitution and laws of the State. 

 
“Late Payment Rate” means the Prime Rate of Regions Bank plus two percent (2%) per 

annum. 
 

“Net Proceeds,” when used with respect to any insurance proceeds from policies 
required by this Agreement means the amount remaining after deducting all expenses (including 
attorneys’ fees) incurred in the collection of such proceeds or award from the gross proceeds 
thereof. 
 

“Permitted Encumbrances” means, as of any particular time, (i) liens for taxes and 
assessments not then delinquent or which Issuer may, pursuant to the provisions of Section 5.4 
hereof, permit to remain unpaid, (ii) the Indenture, this Agreement and any financing statements 
naming Issuer or City as debtor and naming Trustee or Issuer as secured party filed to perfect the 
security interests granted by this Agreement and the Indenture, (iii) utility access and other 
easements and rights of way, restrictions and exceptions that Issuer Representative certifies will 
not interfere with or impair the Project, and (iv) such minor defects, irregularities, encumbrances 
and clouds on title as normally exist with respect to property similar in character to the Project 
and as do not, in the opinion of Independent Counsel, materially impair the property affected 
thereby for the purpose for which it was acquired or held by Issuer. 
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“Policy” means the municipal bond insurance policy issued by the Insurer guaranteeing 

the scheduled payment of principal of and interest on the Bonds when due. 
 
“Project” means the (i) acquisition, construction, and equipping public parks on certain 

real property in Old Town and (ii) construction of certain sidewalks, streetscapes, and parking in 
Old Town. The real and personal property comprising the Project are more particularly described 
on Exhibit “A” attached hereto and by reference made a part hereof.  

 
“Project Fund” means the fund created in Section 4.03 of the Indenture. 

 “State” means the State of Georgia. 

In addition, all words and phrases defined in Article I of the Indenture shall have the 
same meaning in this Agreement. 
 

ARTICLE II 
REPRESENTATIONS 

 
SECTION 2.1. Representations of the City.  The City makes the following 

representations for the basis of the undertaking on its part herein contained: 
 

(a) There exists a need in the City to provide buildings, facilities and services for the 
citizens in the City; and the acquisition of the Project as herein contemplated is a desirable 
method to meet the aforesaid need and will achieve valid public purposes for the benefit of the 
City and the inhabitants thereof. 
 

(b) The City has determined that the best method of accomplishing and financing the 
proposed Undertaking is for the same to be accomplished by the Issuer with the cooperation of 
the City in the manner herein provided. 
 

(c) The City, as permitted by Article IX, Section III, Paragraph I of the Constitution 
of the State of Georgia, has the power to contract for any period not exceeding fifty (50) years 
with the Issuer for the acquisition by the City of the Project and has the power to pledge its 
taxing power to the extent necessary to pay the amounts required to be paid under any such 
contract. 
 

(d) The City has the power to enter into this Agreement and to perform all obligations 
contained herein and has, by proper action, duly authorized the execution and delivery of this 
Agreement. 
 

SECTION 2.2. Representations of the Issuer.  The Issuer makes the following 
representations as the basis for the undertaking on its part herein contained: 
 

(a) The Issuer is a public body corporate and politic of the State of Georgia, created 
under the Act of the General Assembly of Georgia hereinabove referred to. 
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(b) The Issuer has determined that the issuance of the Bonds and the financing of the 
Undertaking as contemplated herein is a lawful and valid public purpose in that it will further the 
public purpose for which the Issuer was created. 
 

(c) The Issuer has the power to enter into this Agreement and perform all obligations 
contained herein and has, by proper action of its members, been duly authorized to execute and 
deliver this Agreement. 
 

(d) The Issuer has found, determined and does hereby declare that the most feasible 
way to finance the Undertaking as herein contemplated and to achieve the public purpose 
hereinabove referred to is to issue the Bonds and to pledge to the payment of the principal and 
interest thereof the payments which the City has agreed to make pursuant to the provisions of 
Section 5.2 hereof to the Issuer. 

 
ARTICLE III 

SALE OF THE PROJECT 

SECTION 3.l. Sale of the Project.  In consideration of this Agreement, Issuer 
hereby sells to City and City hereby purchases from Issuer, all of the right, title and interest of 
Issuer in the Project, subject to Permitted Encumbrances. 

Issuer agrees to execute a limited warranty deed to City and to deliver the same to City 
upon completion of the Project and no later than June 30, 2021.  Said deed shall convey to City 
the fee simple title to the Project, free and clear from all encumbrances except Permitted 
Encumbrances.  The Issuer shall execute such other instruments and documents as City may 
reasonably request to perfect the transfer of title to the Project to City. 

SECTION 3.2 Warranty of Title.  Issuer warrants and covenants that it shall 
convey to the City good and marketable title to the Project free from any encumbrances other 
than Permitted Encumbrances. 
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ARTICLE IV 
ISSUANCE OF THE BONDS; 

ACQUISITION, CONSTRUCTION AND 
EQUIPPING OF THE PROJECT 

 
 

SECTION 4. 1. Agreement to Acquire the Project. 
 
(a) Issuer agrees that it will acquire, construct and equip the Project. 

 
(b) The moneys credited to the Project Fund from the sale of the Series 2020 Bonds 

shall be used and applied for the purposes as provided in the Indenture. 
 
(c) All payments from the Project Fund shall be made upon the terms and conditions 

set forth in the Indenture. 
 
SECTION 4.2. [Reserved]. 

 
SECTION 4.3. Agreement to Issue Bonds; Application of Bond Proceeds.  In 

order to provide funds for the Undertaking, the Issuer agrees that as soon as possible it will 
authorize, sell and cause to be delivered to the initial purchaser or purchasers thereof, the Bonds, 
bearing interest and maturing as set forth in Article II of the Indenture, at a price to be approved 
by the City plus accrued interest (if any) to the date of issuance and delivery of the Bonds, and it 
will thereupon deposit all accrued interest (if any) received upon the sale of the Bonds in the 
Bond Fund and will apply the balance of the proceeds from said sale as set forth in Section 4.02 
of the Indenture. 
 

SECTION 4.4. Disbursements from the Project Fund.  The Issuer will in the 
Indenture authorize and direct the Trustee to use the moneys in the Project Fund for the purposes 
set forth in the Indenture. 
 

In making any payment from the Project Fund the Trustee may rely on any requisition 
delivered to it pursuant to the Indenture and the Trustee shall be relieved of all liability with 
respect to making such payments in accordance with such requisitions. 
 

The Issuer and the City agree for the benefit of each other and for the benefit of the 
holders of the Bonds that the proceeds of the Bonds will not be used in any manner which would 
result in the loss of the exemption from Federal income taxation of the interest on the Bonds. 
 

SECTION 4.5. City Required to Pay Costs if Project Fund Insufficient.  If the 
moneys in  the Project Fund available for paying the costs of the Project and the Costs of 
Issuance should not be sufficient to pay such costs in full, the City agrees to pay all that portion 
of the costs of the Project and the Costs of Issuance as may be in excess of the moneys available 
therefor in the Project Fund. The Issuer does not make any warranty, either express or implied, 
that the moneys which will be paid into the Project Fund and which, under the provisions hereof, 
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will be available for payment of the costs of the Project and the Costs of Issuance, will be 
sufficient to pay all the costs which will be incurred in that connection. The City agrees that if 
after exhaustion of the moneys in the Project Fund the City should pay any portion of the costs of 
the Project and the Costs of the Issuance pursuant to the provisions of this Section, it shall not be 
entitled to any reimbursement therefor from the Issuer or from the Trustee or from the holders of 
any of the Bonds, nor shall it be entitled to any diminution in or postponement or abatement of 
the amounts payable under Section 5.2. 
 

SECTION 4. 6. [Reserved].   
 

SECTION 4.7. [Reserved]. 
 

SECTION 4.8. Investment of Project Fund Moneys Permitted.  Any moneys 
held in the Project Fund shall be invested or reinvested by the Trustee upon the written request 
and direction of the City in Permitted Investments (as defined in the Indenture). Such 
investments shall be made upon written direction of the Authorized City Representative and shall 
mature in such amounts and at such times as may be necessary to provide funds when needed to 
make payments from the Project Fund. The Trustee may make any and all such investments 
through its own bond or investment department or an affiliated securities dealer. Any interest or 
gain received from such investments shall be credited to and held in the Project Fund and any 
loss from such investments shall be charged against the Project Fund and paid by the City. 
 

SECTION 4.9. Furnishing Documents to Trustee.  City agrees to cause such 
requisitions to be directed to Trustee as may be necessary to effect payments out of the Project 
Fund in accordance with the Indenture. 
 

SECTION 4.10. Obligations Relating to Bonds.  The City agrees to perform all 
such obligations as are contemplated by the Indenture to be performed by the City. 
 

ARTICLE V 
QUIET ENJOYMENT; PROVISIONS FOR PAYMENT 

 
SECTION 5.1. Quiet Enjoyment.  Issuer hereby covenants and agrees that it will 

not take any action, other than pursuant to Section 7.2 or Article IX of this Agreement to prevent 
City from having quiet and peaceable possession and enjoyment of the Project during the 
Agreement Term and will, at the request of City, and at City’s cost, to the extent that it may 
lawfully do so, join in any legal action in which City asserts its right to such possession and 
enjoyment. 
 

SECTION 5.2. Amounts Payable. 
 

(a) City agrees to pay to Issuer the purchase price of the Project in installments as 
follows:  on that day which is three (3) business days prior to each date on which principal of or 
interest on the Bonds is payable, an amount sufficient when added to funds on hand at such time 
in the Bond Fund to pay the amount of principal, premium, if any, and interest required to be 
paid with respect to the Bonds on such date. 
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(b) The City agrees to pay to the Trustee until the principal of and the interest on the 

Bonds shall have been paid in full (i) an amount equal to the annual fee of the Trustee for the 
Ordinary Services of the Trustee rendered and its Ordinary Expenses incurred under the 
Indenture, (ii) the reasonable fees and charges of the Trustee and any other paying agent for 
acting as paying agent and as Bond Registrar and the reasonable fees of Trustee’s Counsel as 
provided in the Indenture, as and when the same become due, and (iii) the reasonable fees and 
charges of the Trustee for Extraordinary Services rendered by it and Extraordinary Expenses 
incurred by it, as and when the same become due. 

 
(c) In the event City should fail to make any of the payments required in this Section 

5.2, the item or installment so in default shall continue as an obligation of City until the amount 
in default shall have been fully paid. The provisions of this Section 5.2 shall be subject to the 
provisions of Section 8.9. 
 

(d) It is agreed by the parties hereto that any amounts remaining in the Bond Fund 
upon expiration or earlier termination of the Agreement Term, as provided in this Agreement, 
after payment in full of the Bonds (or provision for payment thereof having been made in 
accordance with the provisions of the Indenture), payment of the fees and expenses of Trustee 
and any paying agents in accordance with the Indenture shall belong to and be paid to Issuer or 
City, as agreed by Issuer and City and certified in writing to the Trustee, by Trustee as the return 
of an overpayment of payments. If agreement is not reached, such moneys shall be paid to Issuer. 

 
 SECTION 5.3. Payment of Amounts Owed and Tax Levy to Pay Purchase       
Price Payments.  

 
(a) The payments provided in Section 5.2(a) hereof shall be remitted directly to the 

Trustee for the benefit of the Bondholders and from said payments the Trustee shall make timely 
payments into the Bond Fund in amounts sufficient to ensure  the prompt payment of the 
principal of, premium, if any, and interest on the Bonds, all as provided in the Indenture. City 
covenants that it will exercise its power of taxation to the extent necessary to pay the amounts 
required to be paid hereunder and it will make available and use for the payment of its 
obligations incurred hereunder all such taxes levied and collected for that purpose together with 
funds received from any other source. 

 
 (b) The obligation of the City to make the payments when due under Section 5.2 
hereof, and to perform its other obligations hereunder, are absolute and unconditional contractual 
obligations of the City as herein provided, and the City hereby pledges its full faith and credit 
and taxing power to such payment and performance.  The payments required under Section 5.2 
shall be made first from any lawfully available funds, including monies from the Old Town and 
Commercial Gateways TAD Special Fund as provided in Section 5.3(e), and secondly from 
moneys derived pursuant to the levy of an ad valorem tax as hereinafter provided.  In the event 
the amount of funds lawfully available is not sufficient to pay the payments under Section 5.2 
when due in any year, the City shall levy an ad valorem tax on all taxable property located within 
the boundaries of the City subject to taxation for such purposes, at such rate or rates as may be 
necessary to produce in each calendar year revenues which shall be sufficient to fulfill the City’s 
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obligations hereunder, from which revenues there shall be appropriated sums sufficient to pay in 
full when due the obligations herein contracted to be paid by the City including specifically the 
obligation to make the payments under Section 5.2 as provided herein.  The City hereby creates a 
lien on any and all revenues realized by it pursuant to the provisions of this subparagraph to 
enable it to make the payments required pursuant to Section 5.2 hereof and such lien is superior 
to any that can hereafter be made. 

 (c) The City further covenants and agrees that in order to make funds available for 
such purpose, it will, in its general revenue, appropriation and budgetary measures whereby its 
tax funds or revenues and the allocation thereof are controlled or provided for, include sums 
sufficient to satisfy any such payments under Section 5.2 that may be required to be made, 
whether or not any other sums are included in such measure, until all payments so required to be 
made shall have been made in full.  The obligation of the City to make the payments under 
Section 5.2 shall constitute an unlimited contractual obligation of the City and a pledge of the 
full faith and credit of the City to provide the funds required to fulfill such obligation; provided, 
however, nothing herein contained shall be construed as limiting the right of the City to pay the 
obligations hereunder assumed out of its general funds or from other sources lawfully available 
to it for such purpose. 

(d) In the event for any reason any such provision or appropriation is not made as 
provided in the preceding subsection (c), then the fiscal officers of the City are hereby authorized 
and directed to set up as an appropriation on their accounts in the appropriate fiscal year the 
amounts required to pay the obligations which may be due from the general funds of the City.  
The amount of such appropriation shall be due and payable and shall be expended for the 
purpose of paying any such obligations, and such appropriation shall have the same legal status 
as if the City had included the amount of the appropriation in its general revenue, appropriation 
and budgetary measures, and the fiscal officers of the City shall make such payments under 
Section 5.2 to the Trustee for deposit to the Bond Fund if for any reason the payment of such 
obligations shall not otherwise have been made. 

(e)  In accordance with the applicable provisions of the Redevelopment Powers Law 
(O.C.G.A. § 36-44-1, et seq., as amended), the City created, by activating resolution, dated 
December 5, 2007 (the “TAD Resolution”), Tax Allocation District One – Flowery Branch Old 
Town and Commercial Gateways (the “Flowery Branch Old Town and Commercial Gateways 
TAD”), effective December 31, 2007. Ad valorem taxes levied by the City and Hall County on 
all taxable property within the Flowery Branch Old Town and Commercial Gateways TAD, as 
calculated pursuant to O.C.G.A. § 36-44-3(14), are collected and deposited into a separate fund 
of the City, designated as the Old Town and Commercial Gateways TAD Special Fund, to be 
used to improve economic and social conditions within the Redevelopment Area (as defined in 
the TAD Resolution). The Project is located within the Redevelopment Area and will improve 
the economic and social conditions within the Redevelopment Area.  The City agrees to make 
the payments required under Section 5.2 first from the monies deposited into the Old Town and 
Commercial Gateways TAD Special Fund to the extent there are sufficient monies available 
within such Fund to make such payments, and agrees that no payments for any other purpose 
will be made from such Fund during any Bond Year until there is on deposit in such Fund 
monies sufficient to make the payments required under Section 5.2 for the applicable Bond Year.  
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The City hereby irrevocably pledges the Tax Allocation Increment to secure and pay the Bonds 
and to make the payments required under Section 5.2 hereof. 

SECTION 5.4. Obligations of City Hereunder Unconditional; Payments 
Assigned.  Subject to the provisions of Section 8.9, the obligations of City to make the payments 
required in Section 5.2 and other sections hereof and to perform and observe the other 
agreements contained herein shall be absolute and unconditional and shall not be subject to any 
defense or any right of set-off, counterclaim or recoupment arising out of any breach by Issuer of 
any obligation to City, whether hereunder or otherwise, or out of any indebtedness or liability at 
any time owing to City by Issuer and until such time as the principal of, premium, if any, and 
interest on the Bonds shall have been fully paid, City (i) will not suspend or discontinue any 
payments provided for in Section 5.2 except to the extent the same have been prepaid, (ii) will 
perform and observe all other agreements contained in this Agreement, and (iii) except as 
provided in Section 10.1, will not terminate the Agreement Term for any cause including, 
without limiting the generality of the foregoing, the occurrence of any acts or circumstances that 
may constitute failure of consideration, eviction or constructive eviction, destruction of or 
damage to the Project, the taking by eminent domain of title to or temporary use of any or all of 
the Project, commercial frustration of purpose, any change in the tax or other laws of the United 
States of America or of the State or any political subdivision of either thereof or any failure of 
Issuer to perform and observe any agreement, whether express or implied, or any duty, liability 
or obligation arising out of or connected with this Agreement.  Nothing contained in this Section 
shall be construed to release Issuer from the performance of any of the agreements on its part 
herein contained; and in the event Issuer should fail to perform any such agreement on its part, 
City may institute such action against Issuer as City may deem necessary to compel performance 
so long as such action does not abrogate the obligations of City contained in the first sentence of 
this Section. City may, however, at City’s own cost and expense and in City’s own name or in 
the name of Issuer, prosecute or defend any action or proceeding or take any other action 
involving third persons which City deems reasonably necessary in order to secure or protect 
City’s right of possession, occupancy and use hereunder, and in such event Issuer hereby agrees 
to cooperate fully with City and to take all action necessary to effect the substitution of City for 
Issuer in any such action or proceeding if City shall so request. 
 

SECTION 5.5. Maintenance and Modification of Project by City.  City agrees 
that at all times during the Agreement Term City will, at City’s own expense, maintain, preserve 
and keep the Project or cause the Project to be maintained, preserved and kept with the 
appurtenances and every part and parcel thereof, in good repair, working order and condition, 
reasonable wear and tear excepted, and that City will from time to time make or cause to be 
made all necessary and proper repairs, replacements and renewals. Issuer shall have no 
responsibility in any of these matters or for the making of improvements or additions to the 
Project. 
 

In addition, City shall have the privilege of remodeling the Project or making 
substitutions, additions, modifications and improvements to the Project from time to time as 
City, in its discretion, may deem to be desirable for City’s use for such purposes as shall be 
permitted by the Act, the cost of which remodeling, substitutions, additions, modifications and 
improvements shall be paid by City, and the same shall be the property of Issuer and be included 
under the terms of this Agreement as part of the Project; provided, however, that such 
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remodeling, substitutions, additions, modifications and improvements shall not in any way 
damage the Project; and provided that the Project, as remodeled, improved or altered upon 
completion of such remodeling, substitutions, additions, modifications and improvements made 
pursuant to this Article, shall be of a value not less than the value of the Project immediately 
prior to the remodeling or making of such substitutions, additions, modifications and 
improvements. Any property for which a substitution or replacement is made pursuant to this 
Section may be disposed of by City in any manner and in the sole discretion of City. City will 
not permit any mechanic’s or other lien to be established or remain against the Project for labor 
or materials furnished in connection with any remodeling, substitutions, additions, modifications, 
improvements, repairs, renewals or replacements so made by City, provided that if City shall 
first notify Issuer of City’s intention so to do, City may in, good faith contest any mechanic’s or 
other lien filed or established against the Project, and in such event may permit the items so 
contested to remain undischarged and unsatisfied during the period of such contest and any 
appeal therefrom unless Issuer or the Bondholders shall notify City that, in the opinion of their 
counsel, by nonpayment of any such items the lien of the Indenture as to the purchase payments 
and other amounts from the Project will be materially endangered or the Project or any part 
thereof will be subject to loss or forfeiture, in which event City shall promptly pay and cause to 
be satisfied and discharged all such unpaid items or City shall post bond or provide other surety 
to the extent necessary to adequately secure the Bondholders against loss due to such 
endangerment, loss or forfeiture. Issuer will cooperate fully with City in any such contest, upon 
the request and at the expense of the City. 
 

SECTION 5. 6. Utility Charges.  City will pay during the Agreement Term, as the 
same become due, all utility and other charges incurred in the operation, maintenance, use, 
occupancy and upkeep of the Project. 
 

In the event that City shall fail to pay any of the foregoing items required by this Section 
to be paid by City (unless City is contesting any such item in good faith) Issuer may (but shall be 
under no obligation to) pay the same and any amounts so advanced therefor by Issuer shall 
become an additional obligation of City to the party making the advancement, which amounts, 
together with interest thereon at the Late Payment Rate per annum, City agrees to pay. 
 

SECTION 5.7. Casualty and Other Insurance.  City agrees to insure or cause to 
be insured the Project against loss or damage of the kinds usually insured against by companies 
similarly situated, by means of policies issued by reputable insurance companies duly qualified 
to do such business in the State with uniform standard form of extended coverage endorsement 
limited only as may be provided in the standard form of extended coverage endorsement at that 
time in use in the State, in amounts that are not less than full insurable value of the Project. The 
term “full insurable value” as used herein shall mean the actual replacement value, or at the 
option of City any lesser amount which is equal to or greater than the amount of the Bonds then 
outstanding. Alternatively, City may insure or cause to be insured such property under a blanket 
insurance policy or policies which cover not only such property but other properties in the 
amounts required by the previous sentence.  
 

Any insurance policy issued pursuant to the preceding paragraph of this Section shall be 
so written or endorsed as to make losses, if any, payable to Issuer and City as their respective 
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interests may appear.  The Net Proceeds of the insurance required in this Section shall be applied 
as provided in Section 6.2 hereof. Each insurance policy provided for in Sections 5.7 and 5.8 
hereof shall contain a provision to the effect that the insurance company shall not cancel the 
policy or modify it materially and adversely to the interest of Issuer without first giving written 
notice thereof to Issuer at least ten (10) days in advance of such cancellation or modification. All 
insurance policies issued pursuant to Section 5.7 or 5.8 hereof, or certificates evidencing such 
policies, shall be deposited with Issuer. 
 

SECTION 5.8. Public Liability Insurance.  City agrees to carry or cause to be 
carried public liability insurance with respect to the Project with one or more reputable insurance 
companies in minimum amounts of $500,000 for the death of or personal injury to one person 
and $1,000,000 for personal injury or death for each occurrence in connection with the Project 
and $500,000 for property damage for any occurrence in connection with the Project. Issuer shall 
be made an additional insured under such policies. The insurance provided by this Section may 
be a blanket insurance policy or policies. 
 

SECTION 5.9. Worker’s Compensation Coverage.  At all times from the date 
hereof until the end of the Agreement Term, City shall maintain worker’s compensation 
coverage or cause the same to be maintained to the extent, if any, required by law of the State. 
 

SECTION 5.10. Advances.  In the event City shall fail to maintain the full 
insurance coverage required by this Agreement or shall fail to keep the Project in good repair and 
operating condition, Issuer may (but shall be under no obligation to) take out the required 
policies of insurance and pay the premiums on the same or may make such repairs or 
replacements as are necessary and provide for payment thereof; and all amounts so advanced 
therefor by Issuer shall become an additional obligation of City to Issuer, which amounts, 
together with interest thereon at the Late Payment Rate per annum, City agrees to pay. 
 

SECTION 5.11. Prior Lien of the Bonds.  The Issuer will not hereafter issue any 
other bonds or obligations of any kind or nature payable from or enjoying a lien on the revenue 
derived from the Project and this Agreement superior to the lien created in the Indenture for the 
payment of the Bonds. 

 
ARTICLE VI 

DAMAGE AND DESTRUCTION; USE OF NET PROCEEDS 
 

SECTION 6.1. Damage and Destruction.  Unless Issuer shall have exercised its 
option to prepay the Bonds pursuant to the provision of Section 3.01 of the Indenture, if prior to 
full payment of the Bonds the Project or any portion thereof is destroyed (in whole or in part) or 
is damaged by fire or other casualty, City shall be obligated to continue to pay the amounts 
specified in Section 5.2 hereof. 
 

SECTION 6.2. Application of Net Proceeds.  Unless the City shall have elected 
to exercise its option to terminate the Agreement Term under Section 10.1 and shall have 
purchased the Project pursuant to Section 10.2, if prior to payment in full of the Bonds the 
Project is damaged by fire or other casualty to such extent that the claim for loss (including any 
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deductible amount pertaining thereto) resulting from such damage is not greater than $300,000, 
the City, or the Issuer at the City’s direction, 
 

(a) shall promptly replace, repair, rebuild or restore the property damaged to 
substantially the same condition as it existed prior to the event causing such damage, with such 
changes, alterations and modifications (including the substitution and addition of other property) 
as may be desired by the City and as will not impair the operating unity or productive capacity of 
the Project or change the character of the Project to such an extent that its ownership by the 
Issuer would not be permitted under the laws pursuant to which the Issuer exists, and 

 
(b) shall apply for such purpose so much as may be necessary of any Net Proceeds of 

insurance resulting from claims for such losses, as well as any additional moneys of the City 
necessary therefor.  
 

All Net Proceeds of insurance resulting from claims for such losses not in excess of the 
amount hereinabove specified in this paragraph and not used to pay expenses incurred under (a) 
above shall be paid into the Bond Fund. If payment in full of the Bonds has been made, all Net 
Proceeds shall be paid to the City. 
 

Unless the City shall have elected to exercise its option to terminate the Agreement Term 
under Section 10.1 and shall have purchased the Project pursuant to Section 10.2, if prior to 
payment in full of the Bonds the Project are destroyed (in whole or in part) or is damaged by fire 
or other casualty to such extent that the claim for loss resulting from such destruction or damage 
is in excess of the amount hereinabove specified, the City shall promptly give written notice 
thereof to the Trustee. In such an event all Net Proceeds of insurance resulting from claims for 
such losses shall be paid to and held by the Trustee in a trust account and invested in securities of 
the type referred to in Section 6.01 of the Indenture, whereupon  

 
(i) the City, or the Issuer at the City’s direction, shall proceed promptly to replace, 

repair, rebuild or restore the property damaged or destroyed to substantially the 
same condition as it existed prior to the event causing such damage or destruction, 
with such changes, alterations and modifications (including the substitution and 
addition of other property) as may be desired by the City and as will not impair 
operating unity or productive capacity of the Project or change the character of 
the Project to such an extent that its ownership by the Issuer would not be 
permitted under the laws pursuant to which the Issuer then exists, and 

 
(ii) the Trustee shall apply so much as may be necessary of the Net Proceeds of such 

insurance to the payment of the costs of such replacement, repair, rebuilding or 
restoration, either on completion thereof or as the work progresses, as directed by 
the City.   

 
Each such direction of the City shall be accompanied by a certificate of an architect or 

engineer (who shall be selected by the City and satisfactory to the Issuer) in charge of the 
replacement, repair, rebuilding or restoration, dated not more than thirty (30) days prior to such 
direction, setting forth in substance that 
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(A) the sum then directed to be applied either has been paid by the City, or is justly 

due, to contractors, subcontractors, materialmen, engineers, architects or other 
persons who shall have rendered services or furnished materials or improvements 
for the replacement, repair, rebuilding or restoration therein specified; the names 
of such persons; a brief description of such services or materials or improvements 
and the several amounts so paid or due to each of such persons; and a statement 
that none of the costs of the services or materials or improvements described in 
such certificate has been or is being made the basis, in any previous or then 
pending direction, for payment under this Section, and that the sum then directed 
to be applied does not exceed the value of the services or materials or 
improvements described in the certificate, and 

 
(B) except for the-amount, if any, stated (pursuant to (A) preceding) in such 

certificate to be due for services or materials or improvements, there is not 
outstanding any indebtedness known to the persons signing such certificate which 
is then due for labor, services, material, supplies and/or equipment in connection 
with the replacement, repair, rebuilding or restoration which, if unpaid, might 
become the basis of liens of mechanics, materialmen, suppliers and vendors, or 
other similar liens (other than those being contested in good faith as permitted in 
Section 5.4) upon the Project or any part thereof. 

 
The Trustee may conclusively rely upon such direction and shall have no liability or 

responsibility for payments made pursuant to this Section in reliance thereon. If said Net 
Proceeds are not sufficient to pay in full the costs of such replacement, repair, rebuilding or 
restoration, the City shall nonetheless complete the same and shall pay that portion of the costs 
thereof in excess of the amount of said Net Proceeds or shall advance to the Issuer and the 
Trustee the moneys necessary to complete said work, in which case the Issuer shall proceed so to 
complete the work. The City shall not, by reason of the payment of such excess costs (whether 
by direct payment thereof or advances to the Issuer or Trustee), be entitled to any reimbursement 
from the Issuer or any diminution in or postponement or abatement of the amounts payable under 
Section 5.2. 
 

Any balance of said Net Proceeds remaining after payment of all the costs of such 
replacement, repair, rebuilding or restoration shall be paid into the Bond Fund. If payment in full 
of the Bonds has been made, all Net Proceeds shall be paid to the City. 
 

SECTION 6.3. Cooperation with City.  Issuer shall cooperate fully with City at 
the expense of City in filing any proof of loss with respect to any insurance policy covering the 
casualties described in Section 6.1 hereof and will, to the extent it may lawfully do so, permit 
City to litigate in any proceeding resulting therefrom in the name of and on behalf of Issuer. In 
no event will Issuer voluntarily settle, or consent to the settlement of, any proceeding arising out 
of any insurance claim with respect to the Project or any part thereof without the written consent 
of Authorized City Representative. 

 
ARTICLE VII 



16 

SPECIAL COVENANTS 
 

SECTION 7. 1. No Warranty of Condition or Suitability by Issuer.  Issuer 
makes no warranty, either express or implied, as to the Project or the condition thereof, or that 
the Project will be suitable for the purposes or needs of the City. 
 

SECTION 7.2. Inspection of the Project.  City agrees that Issuer and its duly 
authorized agents shall have the right at all reasonable times during business hours of City to 
enter upon the Project and to examine and inspect the Project. City further agrees that Issuer and 
its duly authorized agents shall have such rights of access to the Project as may be reasonably 
necessary for the proper maintenance of the Project in the event of failure by City to perform its 
obligations under Section 5.5 hereof. Issuer and its duly authorized agents shall also be 
permitted, at all reasonable times during business hours of City, to examine the books, records, 
reports and other papers of City with respect to the Project. 
 

SECTION 7.3. Further Assurances and Corrective Instruments.  Issuer and 
City agree that they will, from time to time, execute, acknowledge and deliver, or cause to be 
executed, acknowledged and delivered, such supplements hereto and such further instruments as 
may be reasonably required for correcting any inadequate or incorrect description of the Project 
hereby sold or intended so to be for carrying out the expressed intention of this Agreement. 
 

SECTION 7.4. Issuer and City Representatives.  Whenever under the provisions 
of this Agreement the approval of Issuer or City is required or Issuer or City is required to take 
some action at the request of the other, such approval or such request shall be given for Issuer by 
Issuer Representative and for City by City Representative and any party hereto shall be 
authorized to act on any such approval or request. 

 
SECTION 7.5. Arbitrage Covenant.  The City covenants and agrees with the 

Issuer for the benefit of the holders of the Bonds that (i) the proceeds of the Bonds will be used 
as set forth in Section 4.02 of the Indenture; (ii) it will not permit any proceeds of the Bonds to 
be invested in such a manner which would cause the Bonds to be “arbitrage bonds” within the 
meaning of Section 148 of the Code and applicable regulations proposed or promulgated 
thereunder as of the date of such investment; (iii) it will comply with the requirements of Section 
148(f) of the Code and the regulations promulgated thereunder and will pay on behalf of Issuer 
rebate, if any, required to be paid by Issuer; and (iv) it will expend the proceeds of the Series 
2020 Bonds in compliance with the applicable provisions of Section 141 to 149, inclusive, of the 
Code. 
 

SECTION 7.6. Granting of Easements.  If no event of default shall have 
happened and be continuing, after obtaining the written consent of Issuer, City may at any time 
or times, grant easements, licenses, rights of way (including the dedication of public highways) 
and other rights or privileges in the nature of easements with respect to the real property 
comprising the Project, or City may, after obtaining the written consent of Issuer, release existing 
easements, licenses, rights of way and other rights and privileges with or without consideration, 
and Issuer agrees that it shall execute and deliver and will cause and direct execution and 
delivery of any instrument necessary or appropriate to confirm and grant or release any such 
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easement, license, right of way or other grant or privilege upon receipt of: (1) a copy of the 
instrument of grant or release, (2) a written application signed by Authorized City Representative 
requesting such instrument and stating (i) that such grant or release is not detrimental to the 
proper conduct of the business of City, and (ii) that such grant or release will not impair the 
effective use of, or interfere with the operation of, the Project, and (3) an opinion of City’s 
counsel that such grant or release will not materially weaken, diminish or impair the security 
afforded by or under the Indenture. 
 

SECTION 7.7. Release of Certain Land.  Notwithstanding any other provisions 
of this Agreement, the parties hereto reserve the right, at any time and from time to time, to 
amend this Agreement for the purpose of effecting the release of and removal from this 
Agreement of (i) any unimproved part of the real estate comprising part of the Project (on which 
no Facilities building or other building or equipment owned by Issuer and essential to the 
continued operation of the Project is situated) or (ii) any part of the Land with respect to which 
Issuer and City would propose to convey fee title to a railroad, public utility or public body in 
order that railroad service, utility services or roads may be provided for the Project. 
 

SECTION 7.8. Continuing Disclosure Certificate.  The City hereby covenants 
and agrees that it will, to the extent allowed by applicable law, comply with and carry out all 
provisions of the Continuing Disclosure Certificate to be executed by the City and dated as of the 
date of issuance and delivery of the Bonds, as originally executed and as it may be amended 
from time to time in accordance with its terms (the “Disclosure Certificate”). Notwithstanding 
any other provision of this Agreement, failure of the City to comply with the Disclosure 
Certificate shall not be considered a default hereunder, and under no circumstances shall such 
failure affect the validity or the security for the payment of the Bonds.  It is expressly provided, 
however, that any beneficial owner of the Bonds may take such action, to the extent and in such 
manner as may be allowed by applicable law, as may be necessary and appropriate, including 
seeking mandamus or specific performance by court order, to cause the City to comply with its 
obligations under this Section. The cost to the City of performing its obligations set forth in this 
Section shall be paid solely from the funds lawfully available for such purpose. 

 
SECTION 7.9. Use of Proceeds and Specific Tax Covenant.  The Series 2020 

Bonds are being issued by Issuer in compliance with the conditions necessary for interest income 
on the Series 2020 Bonds to be excluded from gross income for federal income tax purposes 
pursuant to the provisions of Section 103(a) of the Code relating to obligations of the State or 
political subdivisions thereof.  It is the intention of Issuer and the City that the interest on the 
Series 2020 Bonds be and remain excludable from gross income for federal income tax purposes, 
and, to that end, the City hereby covenants with the holders of the Series 2020 Bonds that: 
 

(a) It will not take any action, or fail to take any action, if any such action or failure 
to take action would adversely affect the tax exempt status of interest on the 
Series 2020 Bonds under Section 103 of the Code. 

 
(b) It will not directly or indirectly use or permit the use of any of the proceeds of the 

Series 2020 Bonds or take or omit to take any action in a way that would cause the 
Series 2020 Bonds to be (i) “private activity bonds” within the meaning of Section 
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141 of the Code or (ii) obligations which are “federally guaranteed” within the 
meaning of Section 149(b) of the Code. 

 
(c) It will not directly or indirectly use or permit the use of any proceeds of the Series 

2020 Bonds or any other funds of the City or take or omit to take any action that 
would cause the Series 2020 Bonds to be “arbitrage bonds” within the meaning of 
Section 148 of the Code.  To that end, the City will comply with all requirements of 
Section 148 of the Code and any regulations promulgated thereunder to the extent 
applicable to the City.  In the event that at any time the City or Issuer is of the 
opinion that for purposes of this Section it is necessary to restrict or limit the yield 
on the investment of any moneys held under the Indenture, Issuer and the City shall 
take such action as may be necessary to effect the same. 

 
(d) During the Agreement Term, the City shall restrict the extent and nature of the use 

of the Project deemed to be financed with proceeds of the Series 2020 Bonds for 
“private business use” as said term is defined in Section 141 of the Code so as to 
preserve the exclusion for federal income tax purposes applicable to the interest paid 
on the Series 2020 Bonds. 

 SECTION 7.10. Allocation of the Bonds Pursuant to Section 265(b)(3)(C)(iii).  
Issuer and City agree that the Bonds are hereby allocated entirely to City pursuant to Section 
265(b)(3)(C)(iii) of the Code for purposes of Section 265(b)(3) of the Code and that no portion 
of the Bonds is allocated to Issuer for purposes of Section 265(b)(3) of the Code.  Issuer and City 
acknowledge that the Project is owned in substance by City and operated and maintained by City 
and that the Bonds will be paid from revenues of City. 
 
 

ARTICLE VIII 
ASSIGNMENT, INDEMNIFICATION, 

MORTGAGING AND SELLING 
 

SECTION 8.1. Assignment.  This Agreement may not be assigned by City 
without the prior written consent of Issuer.  Any such assignment shall be subject to each of the 
following conditions: 
 

(a) No assignment shall relieve the City from primary liability for any obligations 
hereunder, and in the event of any such assignment City shall continue to remain 
primarily liable for payment of the amounts specified in Section 5.2 hereof and 
for performance and observance of the other agreements on its part herein 
provided to be performed and observed by City to the same extent as though no 
assignment had been made. 

 
(b) City shall, upon the request by Issuer or Trustee, furnish or cause to be furnished 

to Issuer and the Trustee a true and complete copy of each assignmen. 
 

Consent by the Issuer to one or more assignments shall not operate as a waiver of the 
obligation of obtaining its consent to any subsequent assignment. 
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SECTION 8.2. Release and Indemnification Covenants.  To the extent 

permitted by law, City shall and hereby agrees to indemnify and save Issuer and the Trustee 
harmless against and from all claims, actions, proceedings, expenses, judgments, damages, 
penalties, fines, liabilities or other costs (including without limitation attorney’s fees) relating to, 
resulting from or in connection with (i) any condition of the Project, (ii) any act, omission, 
breach or default on the part of City in the performance of any of its obligations under this 
Agreement, (iii) any act, omission or negligence of City or of any of its agents, contractors, 
servants, employees or licensees, (iv) any act, omission  or negligence of any assignee or 
sublessee of City, or of any agents, contractors, servants, employees or licensees of any assignees 
or sublessees of City, or (v) the issuance, sale and administration of the Bonds.  City shall 
indemnify and save Issuer and the Trustee harmless from any such claim arising as aforesaid 
from (i), (ii), (iii), (iv) and (v) above, or in connection with any action or proceeding brought 
thereon, and upon notice from Issuer or Trustee, City shall defend them or any of them in any 
such action or proceeding.  In any such defense, City will use legal counsel reasonably 
satisfactory to Issuer and Trustee.  The provisions of this Section 8.2 shall survive the 
termination of this Agreement. 
 

SECTION 8.3. Assignment of Interest in Agreement by Issuer.  Issuer shall 
assign its right, title and interest in, and all payments and revenues under, this Agreement to the 
Trustee by the Indenture as security for payment of the amounts payable under the Bonds. This 
Agreement shall be subject and subordinate to the Indenture. 
 

SECTION 8.4. Restrictions on Mortgage or Sale of Facilities by Issuer.  Issuer 
agrees that, except for any assignment or pledge of its interest in the payments hereunder to the 
Trustee pursuant to the Indenture and release pursuant to Section 7.7 hereof, Issuer will not 
mortgage, sell, assign, transfer or convey the Project or any portion thereof during the 
Agreement Term. 
 

SECTION 8.5. Installation of City’s Own Machinery.  City may, from time to 
time in its sole discretion and at its own expense, install machinery, equipment and other tangible 
property in the Project or on the real property comprising the Project. All such machinery, 
equipment and other tangible property shall remain the sole property of City in which Issuer 
shall have no interest. 
 

SECTION 8.6. References to Bonds Ineffective After Bonds Paid.  Upon 
payment in full of the Bonds and all fees and charges of the Trustee, all references in this 
Agreement to the Bonds and Bondholders and Trustee shall be ineffective and neither the 
Bondholders nor Trustee shall thereafter have any further rights hereunder, saving and excepting 
those that shall have theretofore vested. 
 

SECTION 8.7. Redemption of Bonds.  The Issuer or the Trustee, at the request at 
any time of the City and if the same are then redeemable, shall forthwith take all steps that may 
be necessary under the applicable redemption provisions of the Indenture to effect redemption of 
all or any portion of the Bonds, as may be specified by the City, on or after the earliest applicable 
redemption date on which such redemption may be made under such applicable provisions. As 
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long as the City is not in default hereunder and the Issuer is not obligated to call Bonds pursuant 
to the terms of the Indenture, neither the Issuer nor the Trustee shall redeem any Bond prior to its 
respective stated maturity unless requested to do so in writing by the City. 
 

SECTION 8.8. Prepayment of Payments Hereunder.  There is expressly 
reserved to the City the right, and the City is authorized and permitted, at any time it  may 
choose, so long as it is not in default hereunder, to prepay all or any part of the payments payable 
under Section 5.2, and the Issuer agrees that the Trustee may accept such prepayment when the 
same is tendered by the City. All prepaid payments shall be credited on the payments specified in 
Section 5.2 in the chronological order of their due dates, or at the election of the City shall be 
used for the redemption or purchase of Bonds in the manner and to the extent provided in the 
Indenture. 
 

SECTION 8.9. Payment Abatements If Bonds Paid Prior to Maturity.  If at 
any time the moneys in the Bond Fund are sufficient to retire, in accordance with the terms of the 
Indenture, all of the outstanding Bonds and to pay all fees and charges of the Trustee due or to 
become due through the date on which the last of the Bonds is to be retired, under circumstances 
not resulting in termination of the Agreement Term, and if the City is not at the time otherwise in 
default hereunder, the City shall be entitled to abate the payment of amounts owed under Section 
5.2 hereof. 

ARTICLE IX 
EVENTS OF DEFAULT AND REMEDIES 

 
SECTION 9.1. Events of Default Defined.  The following shall be “events of 

default” under this Agreement and the terms “event of default” and “default” shall mean, 
whenever they are used in this Agreement, any one or more of the following events: 
 

(a) Failure by City to pay the amounts required to be paid under Section 5.2 hereof at 
the time specified therein and the continuation of said failure for a period of two 
(2) business days; 

 
(b) Failure by City to observe and perform any covenant, condition or agreement on 

its part to be observed or performed, other than as referred to in subsection (a) of 
this Section, for a period of thirty (30) days after written notice specifying such 
failure and requesting that it be remedied given to City by Issuer, unless Issuer 
shall agree in writing to an extension of such time prior to its expiration; 
provided, however, if the failure stated in the notice cannot be corrected within 
the applicable period, Issuer will not unreasonably withhold its consent to an 
extension of such time if corrective action is instituted by City within the 
applicable period and diligently pursued until the default is corrected; or 

 
 (c) An “event of default” shall have occurred under the Indenture. 
 

The foregoing provisions of subsection (b) of this Section are subject to the foregoing 
limitations: if by reason of Force Majeure City is unable in whole or in part to carry out its 
agreement on its part herein contained, other than the obligations on the part of the City 
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contained in Article V hereof, City shall not be deemed in default during the continuance of such 
inability. 
 

SECTION 9.2. Remedies on Default.  Whenever any event of default referred to in 
Section 9.1 hereof shall have happened and be continuing, the Issuer, or the Bondholders as 
provided in the Indenture, may take any one or more of the following remedial steps: 

(a) The Issuer or the Bondholders may seek the appointment of a receiver for the 
Project; 

(b) The Issuer or the Bondholders may require the City to furnish copies of all books 
and records of the City pertaining to the Project; 

(c) The Issuer or the Bondholders may take whatever action at law or in equity may 
appear necessary or desirable to collect the amounts payable under Section 5.2 then due and 
thereafter to become due, or to enforce performance and observance of any obligation, 
agreement or covenant of the City under this Agreement; and 

(d) The Issuer or the Bondholders may exercise any remedies provided for in the 
Indenture or under the Revenue Bond Law. 

Any amounts collected pursuant to action taken under this Section shall be paid into the Bond 
Fund and applied in accordance with the provisions of the Indenture or, if payment in full of the 
outstanding Bonds has been made (or provision for payment thereof has been made in 
accordance with the provisions of the Indenture), to the City. 

SECTION 9.3. No Remedy Exclusive.  No remedy herein conferred upon or 
reserved to Issuer is intended to be exclusive of any other remedy or remedies, but each and 
every such remedy shall be cumulative and shall be in addition to every other remedy given 
under this Agreement or now or hereafter existing at law or in equity. No delay or omission to 
exercise any right or power accruing upon any default shall impair any such right or power or 
shall be construed to be a waiver thereof, but any such right and power may be exercised from 
time to time and as often as may be deemed expedient. In order to entitle Issuer to exercise any 
remedy reserved to it in this Article, it shall not be necessary to give any notice, other than such 
notice as may be required in this Article. Such rights and remedies as are given to the Issuer 
hereunder shall also extend to the Trustee, and the Trustee, subject to the provisions of the 
Indenture, shall be entitled to the benefit of all covenants and agreements herein contained. 
 

SECTION 9.4. Agreement to Pay Attorneys’ Fees and Expenses.  In the event 
City should default under any of the provisions of this Agreement and Issuer or Trustee should 
employ attorneys or incur other expenses for the collection of amounts payable hereunder or the 
enforcement or performance or observance of any obligation or agreement on the part of City 
herein contained, City agrees that it will on demand therefor pay to Issuer and Trustee the 
reasonable fees of such attorneys and such other reasonable expenses so incurred by Issuer. 
 

SECTION 9.5. No Additional Waiver Implied by One Waiver.  In the event any 
agreement contained in this Agreement should be breached by either party and thereafter waived 
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by the other party, such waiver shall be limited to the particular breach so waived and shall not 
be deemed to waive any other breach hereunder. 

 
ARTICLE X 

OPTIONS IN FAVOR OF CITY; OBLIGATION TO PURCHASE 
 

SECTION 10.1. Options to Terminate the Agreement Term.  City shall have the 
following options to terminate the Agreement Term: 
 

(a) before payment in full of the Bonds, City may terminate the Agreement Term by 
giving Issuer notice in writing of such termination and by paying to the Trustee an 
amount of money which, when added to the moneys in the Bond Fund, will be 
sufficient to pay, retire and redeem all of the outstanding Bonds in accordance 
with the provisions of the Indenture (including, without limiting the generality of 
the foregoing, principal, interest to maturity or-earliest applicable redemption 
date, as the case may be, redemption premium, if any, expenses of redemption 
and the Trustee’s and paying agent’s fees and expenses), and, in case of 
redemption, making arrangements satisfactory to the Trustee for the giving of the 
required notice of redemption; or  

 
(b) after payment in full of the Bonds, City may terminate the Agreement Term by 

giving Issuer notice in writing of such termination and such termination shall 
forthwith become effective. 

 
SECTION 10.2. Obligation to Purchase Facilities.  City agrees to purchase, and 

Issuer agrees to sell, the Project for Ten Dollars ($10.00) at the expiration or sooner termination 
of the Agreement Term following payment in full of the Bonds. The obligation specified in this 
Section shall be and remain prior and superior to the Indenture and may be exercised whether or 
not there exists an event of default hereunder provided that the existence of such event of default 
will not result in nonfulfillment of any condition to this obligation. 
 

SECTION 10.3. Conveyance on Purchase.  At the closing of the purchase 
pursuant to Section 10.2, Issuer will upon receipt of the purchase price deliver to City the 
following: 
 

(a) if at such time the Indenture has not been satisfied in full, a release by the Trustee 
from the lien or security interest, if any, of the Indenture in the property with 
respect to which such purchase is being consummated; and 

 
(b) documents conveying to City good and marketable fee simple title in and to the 

property with respect to which such purchase is being consummated, as such 
property then exists, subject to the following: (i) those liens, security interests and 
encumbrances (if any) to which such title in and to said property was subject 
when conveyed to Issuer, (ii) those liens, security interests and encumbrances 
created by City or to the creation or suffering of which City consented, (iii) those 
liens, security interests and encumbrances resulting from the failure of City to 



23 

perform or observe any of its agreements contained herein, and (iv) Permitted 
Encumbrances other than the Indenture. 

 
ARTICLE XI 

MISCELLANEOUS 
 

SECTION 11.1. Agreement Term.  This Agreement shall become effective upon 
its execution and delivery and the Agreement Term shall then begin, and, subject to the other 
provision hereof (including particularly Article X), shall expire at midnight April 1, 2039, or if at 
said time and on said date all of the Bonds have not been paid in full, then on such date as such 
payment shall have been made. 
 

SECTION 11.2. Notices.  All notices, certificates or other communications 
hereunder shall be sufficiently given and shall be deemed given when delivered or mailed by 
registered mail, postage prepaid, addressed as follows: 
 

If to Issuer:  Gainesville and Hall County Development Authority 
   P. O. Box 3280 
   Gainesville, Georgia  30503 
   Attention:  Chairman 
 
If to City:  City of Flowery Branch, Georgia 

P. O. Box 99 
Flowery Branch, Georgia 30566 
Attention: Mayor 
 

 
If to Trustee:  Regions Bank 
   1180 West Peachtree Street, Suite 1200 
   Atlanta, GA  30309 

    Attention:  Corporate Trust Department 
 

Issuer, Trustee and City may, by notice given hereunder, designate any further or 
different addresses to which subsequent notices, certificates or other communications shall be 
sent. 
 

SECTION 11.3. Binding Effect.  This Agreement shall inure to the benefit of and 
shall be binding upon Issuer and City and their respective successors and assigns, subject, 
however, to the limitations contained in Sections 8.1, 8.3 and 8.4 hereof. 
 

SECTION 11.4. Severability.  In the event any provision of this Agreement shall 
be held invalid or unenforceable by any Court of competent jurisdiction, such holding shall not 
invalidate or render unenforceable any other provision hereof. 
 

SECTION 11.5. Amendments, Changes and Modifications.  Subsequent to the 
issuance of the Bonds and prior to their payment in full, and except as otherwise expressly 
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provided in the Indenture, this Agreement may not be effectively amended, changed, modified, 
altered or terminated. 
 

SECTION 11.6. Execution in Counterparts.  This Agreement may be 
simultaneously executed in several counterparts, each of which shall be an original and all of 
which shall constitute but one and the same instrument. 
 

SECTION 11.7. Applicable Law.  This Agreement shall be governed by and 
construed in accordance with the laws of the State. 
 

SECTION 11.8. Limit of Validity.  If from any circumstances whatsoever 
fulfillment of any provision of this Agreement, at the time performance of such provision shall 
be due, shall involve transcending the limit of validity presently prescribed by any applicable 
usury statute or any other applicable law, with regard to obligations of like character and amount 
then ipso facto the obligation to be fulfilled shall be reduced to the limit of such validity, so that 
in no event shall any exaction be possible under this Agreement that is in excess of the current 
limit of such validity, but such obligation shall be fulfilled to the limit of such validity. 
 

SECTION 11.9. Captions.  The captions or headings in this Agreement are for 
convenience only and in no way define, limit or describe the scope or intent of any provisions or 
Sections of this Agreement. 
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IN WITNESS WHEREOF, Issuer and City have executed this Agreement in their 
respective corporate names with their respective authorized officers.  All of the above occurred 
as of the date first above written. 

 
AS TO SELLER, signed, sealed and    GAINESVILLE AND HALL COUNTY 
delivered in the presence of:    DEVELOPMENT AUTHORITY 
 
__________________________________   
Unofficial Witness     By:  ________________________________ 
        Chairman  
__________________________________ 
Notary Public      Attest:  _____________________________ 
        Secretary 
 
 (NOTARY SEAL)     (CORPORATE SEAL) 
 
 
 
 

(SIGNATURES CONTINUED ON NEXT PAGE) 
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AS TO THE CITY, signed, sealed and  CITY OF FLOWERY BRANCH, 
delivered in the presence of:    GEORGIA 
 
__________________________________  By:_________________________________ 
Unofficial Witness      Mayor  
 
__________________________________  Attest:______________________________ 
Notary Public       City Clerk  
 
 (NOTARY SEAL)     (CORPORATE SEAL) 
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EXHIBIT “A” 
 

DESCRIPTION OF THE PROJECT 
 
 
 
1. The acquisition, construction and equipping of a public park, to be known as “Town 
Green Park,” and all related facilities located on the following described property:  
 
All that tract or parcel of land lying and being in Land Lot 112 of the 8th Land District, City of 
Flowery Branch, Hall County, Georgia, shown and delineated on a plat prepared by D. Keith 
Kilby, a Georgia Registered Land Surveyor; entitled, Survey For City of Flowery Branch; dated 
August 15, 2018; containing 0.453 acres and recorded in Plat Book 00876, Page 00077, of the 
Hall County Plat Records. Being described as follows: 
 
Beginning at a number six rebar located at the right-of-way intersection of Mitchell Street 
(having a forty foot right-of-way), and Pine Street (having a forty five foot right-of-way); this 
being the True Point of Beginning; thence continuing along the right-of-way of Pine Street South 
55 degrees 12 minutes 49 seconds East a distance of 208.30 feet to a point located at the right-of-
way intersection of Pine Street (having a forty five foot right-of-way) and Church Street (having 
a forty foot right-of-way); thence continuing along the right-of-way of Church Street South 35 
degrees 01 minutes 24 seconds West a distance of 96.44 feet to a point located on the right-of-
way of Church Street, said point being North 55 degrees 02 minutes 21 seconds West a distance 
of 20.0 feet from a P/K nail located in the centerline of Church Street; thence leaving said right-
of-way and running North 55 degrees 02 minutes 21 seconds West a distance of 202.09 feet 
along the lands now or formerly owned by Saint Clair Properties, LLC to a point located on the 
right-of-way of Mitchell Street (having a forty foot right-of-way), said point being South 55 
degrees 02 minutes 21 seconds East a distance of 1.33 feet from a one-inch pipe located inside 
the right-of-way of Mitchell Street; thence continuing along the right-of-way of Mitchell Street 
North 31 degrees 18 minutes 49 seconds East a distance of 96.00 feet to a number six rebar 
located at the right-of-way intersection of Mitchell Street (having a forty foot right-of-way) and 
Pine Street (having a forty five foot right-of-way; which is the Point of Beginning. 
 
2. The acquisition, construction and equipping of a public park, to be known as “Farmer’s 
Market Pavilion Park,” and all related facilities, including a pavilion, located on the following 
described property: 
 
All that tract or parcel of land lying, situate and being in Land Lot 112, 8th District, City of 
Flowery Branch, Hall County, Georgia, being more fully shown on a survey for “Lee W. and 
Virginia Ann Bock,” dated January 22, 1990, prepared by Henry Grady Jarrard, Georgia 
Registered Land Surveyor, being recorded in Plat Book 140, page 218, Hall County, Georgia 
Plat Records, and being more particularly described as follows: 
 
BEGINNING at an iron pin located on the Western right-of-way of Railroad Avenue, said iron 
pin being located 207.0 feet as measured in a Northerly direction from the intersection of the 
Western right-of-way of Railroad Avenue with the centerline of Martin Street; thence from said 



 

A-2 

beginning iron pin running North 53 degrees 29 minutes 40 seconds West 139.50 feet to an iron 
pin; thence North 36 degrees 00 minutes 00 seconds East 128 feet to an iron pin; thence South 53 
degrees 24 minutes 41 seconds East 133.50 feet to an iron pin located on the Western right-of-
way of Railroad Avenue; thence South 33 degrees 18 minutes 50 seconds West 128 feet along 
said right-of-way of Railroad Avenue; thence South 33 degrees 18 minutes 50 seconds West 128 
feet along said right-of-way to the beginning iron pin. 
 
3. The acquisition, construction and installation of sidewalks, public parking, street lights, 
benches, trees and other decorative landscaping (collectively, the “Streetscapes”) located on the 
following described easement: 
 
            A non-excusive perpetual right, privilege and easement upon, over, through, across, in 
and under (i) the section of Main Street between the intersection of Main Street and Church 
Street and the intersection of Main Street and Railroad Avenue, (ii) the section of Railroad 
Avenue between the intersection of Railroad Avenue and Main Street and the intersection of 
Railroad Avenue and Knight Drive, (iii) the section of Pine Street between the intersection of 
Pine Street and Gainesville Street and the intersection of Pine Street and Mitchell Street, (iv) and 
the section of Mitchell Street between the intersection of Mitchell Street and Main Street and the 
intersection of Mitchell Street and Pine Street, in the City of Flowery Branch, Hall County, 
Georgia (collectively, the “Streetscape Easement Area”), for the construction and installation of 
Streetscapes.  
 
4. Street lights, benches, trees, prefabricated bridges, and other fixtures which shall be 
installed on the above described real property and easements as part of the construction, 
installation and equipping of Town Green Park, Farmer’s Market Pavilion Park and the pavilion 
located therein and the Streetscapes.  
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