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COMPREHENSIVE AGREEMENT 

THIS COMPREHENSIVE AGREEMENT (“Agreement”) is entered into as of the ___ 

day of December, 2019, by and between THE SCHOOL BOARD OF THE CITY OF 

BRISTOL, VIRGINIA, (the “District”, “Public Schools”, “School Board” or the “Owner”), and 

J.A. STREET AND ASSOCIATES, INC, a Virginia corporation (the “Developer”). 

Recitals 

R-1. On June 5, 2017, the District adopted its “Bristol City Public Schools Public-

Private Education Facilities and Infrastructure Act of 2002 Model Guidelines”, amended 

September 2008, which are its guidelines for implementation of the Virginia Public-Private 

Education Facilities and Infrastructure Act of 2002 (“PPEA”), as amended, Va. Code 56-575.1, 

et seq. (the “Guidelines”). 

R-2. On March 5, 2018, the District, acting pursuant to the PPEA and its Guidelines, 

accepted an unsolicited proposal for a new Elementary/Intermediate School (“New School”) for 

the District from S.B. Ballard Company (the “Ballard Proposal”). 

R-3. After acceptance of the Ballard proposal, the District posted it as required by the 

PPEA and invited competing proposals.  The District received an additional conceptual-phase 

proposal in response within the deadline specified from J.A. Street & Associates (the 

“Developer”).  A copy of Developer’s conceptual-phase proposal is attached hereto as 

Exhibit A. 

R-4. Copies of both proposals were provided to the City.

R-5. The District subsequently selected both of the proposers, as finalists to invite to

submit detailed-phase proposals.   
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R-6. The finalists submitted detailed-phase proposals.  A copy of Developer’s detailed-

phase proposal is attached hereto as Exhibit B. 

R-7. After determining pursuant to Va. Code § 56-575.16 that selecting by competitive

negotiation was justified and conducting negotiations with the finalists and finding that the 

purposes of the PPEA would be met, based upon the criteria in Va. Code § 56-575.4 c.1-3, the 

District selected Developer as the private entity to proceed to develop this Agreement for the 

Project. 

R-8. Public hearings were held on the detailed phase proposal submitted by Developer

on September 19, 24, 26 and 27, 2018. 

R-9. The parties have now finalized this comprehensive agreement consistent with the

PPEA and the Guidelines, the terms and conditions of which are set out in this Agreement and its 

exhibits. 

NOW THEREFORE, for and in consideration of the mutual promises, conditions and 

covenants herein set forth, the parties agree as follows: 

1. Incorporation of Recitals.  The foregoing recitals are true and correct and are

incorporated herein by reference. 

2. General Scope.  Under this Agreement, Developer will be providing to the

District certain development services, design services, financing, and construction for (a) new 

educational facilities and related improvements, utilities and amenities at the Site to build a new 

Intermediate School, and (b) customary utility connections to utilities adjacent to the Site to 

allow operation of the New School as described in and consistent with Exhibit B.  The Project 

will be delivered for a Guaranteed Maximum Price (“GMP”), as adjusted in accordance with the 

Contract Documents, and leased to the District for 30 years, unless the District, in its sole 
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discretion, elects in writing to use additional funds to pay for the construction.  Provided that this 

Agreement is entered into by both parties hereto and becomes effective on or before January 1, 

2020, the School is to be substantially complete by August 1, 2021.   

3. Definitions.  Capitalized terms not otherwise defined herein shall have the 

meanings set forth below. 

(a) “Allowance” means a specified sum of money budgeted within the Project 

Budget for a specified portion of the Work that Developer has agreed to perform on the basis of 

the actual direct costs and fees for performing such portion of the Work, and not at a fixed price, 

such that, if the actual direct costs and fees for performing such portion of the Work are below 

the budgeted allowance amount to perform such Work, the difference shall not be paid to the 

Developer, but if the actual direct costs and fees for performing such portion of the Work are 

above the budgeted allowance amount to perform such Work, the District shall pay Developer 

the difference.  The markup on actual direct costs allowed as total fees for any Allowance Work 

shall be the same as allowed for any Change. 

(b) “Architect” means Developer’s subcontracted professional design firm 

that will provide certain architectural and engineering services for the Project, including, without 

limitation, its design and the Site design.   

(c) “Budget” or “Project Budget” means the total funds available for the 

Project.  “Developer’s Budget” means that portion of the Developer’s Contract Sum pricing 

proposal as set forth on Exhibit C. 

(d) “Business Days” are days that the District’s administrative offices are 

open for business. 
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(e) “Change” means any addition to, deletion from, or modification of the

Project or the services that is made in accordance with the provisions of this Agreement.  A 

Change may be made by a written Change Order if the District and Developer agree as to 

adjustments, as applicable, to the Developer’s Budget and the Project Schedule, or unilaterally 

by the District by a written Change Directive, with any adjustments, as applicable, to the 

Developer’s Budget and Project Schedule, to be determined subsequently by either mutual 

agreement on the part of the District and Developer or through dispute resolution in accordance 

with Section 18 of this Agreement. 

(f) “Change Directive” means a written order by the District specifically

identified as a Change Directive, either (i) directing a Change, or (ii) directing Developer to 

perform work that the District contends to be within the requirements of the Contract Documents 

and that Developer contends does not.  In the case of circumstance (i) in the preceding sentence, 

the Developer shall receive an adjustment to compensation and/or time as is equitable under the 

circumstances, which shall be memorialized in a Change Order.  In the case of circumstance (ii) 

in the preceding sentence, if the District contention is correct, Developer is not entitled to any 

additional compensation or extension to time despite the directive being labeled a “Change 

Directive.” 

(g) “Change Order” means a Change made by a written agreement in which

the District and Developer have indicated agreement as to the Change and adjustments to the 

Developer’s Budget and Project Schedule due to the Change and have evidenced their agreement 

by executing the written agreement; Change Orders are only valid if approved within the 

limitations established under “Change Order Approval Authority”. 
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(h) “Change Order Approval Authority” means that the District

Superintendent or designee is authorized to execute Change Orders subject to the following 

limitations:  any Change Order which results in the Contract Sum being exceeded requires 

approval of the School Board and the Bristol City Council.  The School Board will be notified of 

any use of the Developer Contingency by BVPS Administration on a routine basis. 

(i) “City” means the City of Bristol, Virginia.

(j) “Codes and Standards” means all local, state and federal regulations,

ordinances, codes, laws, or requirements applicable to the Project, including, without limitation, 

the Virginia Uniform Statewide Building Code. 

(k) “Contingencies” means funds in the Project Budget reserved for those

events that the Parties cannot determine with sufficient certainty how to include at the time of 

execution of this Agreement.  The “Developer Contingency” as shown in Exhibit C shall be 

funds reserved for the Developer’s use but which shall require the prior written consent of the 

District before they can be applied.  If any Developer Contingency is unused it shall be returned 

to the District at the end of the Project, the Parties shall execute a Change Order that reflects an 

adjustment in the Contract Sum that accurately reflects the actual amount of the Developer 

Contingency used for the Project with 100% of the balance credited to the District.  The 

Developer Contingency may be used by the Developer for scope gaps between trade contractors, 

contract default by a trade contractor, and unforeseen field conditions.  Any other proposed use 

must be approved by the District in writing before the Developer commits funds from the 

Developer Contingency.  The Developer Contingency is for use by the Developer; however, the 

Developer must provide written notice of each draw down from the Developer Contingency 

within a reasonable amount of time, but no later than three working days after occurrence.  This 
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includes changes that result in a credit to the Developer Contingency.  District approval to use 

the Developer Contingency shall not be unreasonably withheld.  The Developer may use the 

Developer Contingency to cover the cost of any repairs required during the construction process 

so long as such repairs do not result from the negligence or willful actions of the Developer, the 

Contractor or the subcontractors.  However, costs for repair work shall be back-charged to 

subcontractors or covered out of the Developer’s fee.  The District shall not be responsible for 

the cost of repairs made during construction.  Any use of the Developer Contingency shall not 

include any mark-ups for overhead and profit by the Developer. 

(l) “Contract Documents” means the following:

(1) Any written modifications to this Comprehensive Agreement made

in accordance with this Agreement;

(2) Any written Change Orders made in accordance with this

Agreement;

(3) Any written Change Directives issued in accordance with this

Agreement;

(4) This Comprehensive Agreement;

(5) Any written modifications to the Design-Build Contract made in

accordance therewith;

(6) Any written Change Orders made in accordance with the Design-

Build Contract;

(7) Any written Change Directives issued in accordance with the

Design-Build Contract;

(8) The Design-Build Contract;
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(9) Exhibits and documents incorporated by reference by this

Agreement, other than the Design-Build Contract; and

(10) The Construction Documents.

In the event of any conflict between any of the Contract Documents, precedence shall be 

given to the Contract Documents in the order listed. 

(m) “Construction Documents” means the sealed Plans and specifications

developed through the design process by Architect or its consultants for the Work, and approved 

by the Developer and District, that are suitable to construct the Work for the Project. 

(n) “Contractor” means the entity to which the Developer subcontracts the

construction Work portion of its responsibilities for the Project if any.   

(o) “Contract Sum” means the total amount to be paid to the Developer for the

design, construction and financing provided hereunder. 

(p) “Cost of Work” means cost of all work by Developer, design fees, trade

contractors, vendors, suppliers, and indirect costs.  Any Cost of Work savings at completion of 

the Project shall be split 45% to Developer and 55% to District.  

(q) “Day” means a calendar day, and “Days” mean calendar days, unless the

contrary is expressly indicated. 

(r) “Design-Build Contract” means the contract to be entered into between the

Developer and the District for all the design and construction Work for the Project at Exhibit E 

hereto, which is a modified AIA Document A141-2014 and modified Exhibit A141-A thereto.  

Developer shall be the Design-Builder under the Design-Build Contract. 

(s) “Final Completion” means when all the Work has been completed in

accordance with the Contract Documents except for warranty work that is not a punch list item.   
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(t) “Guaranteed Maximum Price” means the not to exceed amount stated in

Exhibit C that will be payable to Developer for the Project. 

(u) “Guidelines” means the District’s Guidelines for Implementation of the

Virginia Public-Private Education Facilities and Infrastructure Act of 2002, as amended, 

(“PPEA”) as adopted by the District on June 5, 2017, as its “Bristol City Public Schools Public-

Private Education Facilities and Infrastructure Act of 2002 Model Guidelines, Amended 2008”. 

(v) “New School” means the Intermediate School to be developed, designed

and constructed pursuant to this Agreement. 

(w) “Parties” means the Developer and the District; each may also be

referenced as a “Party”.  The City is not a party to this Agreement. 

(x) “Plans” means the plans, drawings, specifications, and schedules prepared

by the Architect and its design consultants for the Project approved as described in paragraph 

8(d) of this Agreement. 

(y) “Project” means development, design, and construction of the education

facilities, utilities, infrastructure, utility connection, and amenities contemplated by the proposals 

from the Developer and this Agreement.   

(z) “Property” means the real estate that Developer is to ground lease which is

described at Exhibit D hereto. 

(aa) “Site” means the Property that Developer will lease to the District upon 

which the New School facilities will be constructed, as more fully described in Exhibit D. 

(bb) “Substantial Completion” means the date determined in accordance with 

Section 13 of this Agreement.   
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(cc) “Work” means all of Developer’s furnished development, design, and

construction services as defined by this Agreement, the Design-Build Contract, and/or the 

Construction Documents, including procuring and furnishing all materials, equipment, permits, 

services and labor reasonably inferable therefrom and not excluded by this Agreement or its 

exhibits.  “Work” includes the entirety of “Work” or any portion thereof, as applicable from the 

context.    

4. Project Schedule.  Attached hereto as Exhibit F is the initial Project Schedule.

The Project Schedule shall be further developed and interim dates added consistent with this 

Agreement, with such Project Schedule to be reasonably based on required completion dates for 

the Project.  The Developer shall use best efforts to maintain the Project Schedule, which can be 

modified by mutual agreement of the parties as circumstances warrant, keeping in mind the 

importance of achieving the Substantial Completion of Work date for the Project.    

5. Pre-Construction Activities.

(a) Developer shall be responsible for all pre-construction due diligence to satisfy

itself that the New School can be constructed as contemplated by the District, including but not 

limited to:  geotechnical and environmental assessments (Phase I and Phase II if required) which 

costs shall be included in the Contract Sum.  Among other things, the Developer shall be 

responsible for all government approvals, permits and licenses including, but not limited to, all 

land use and zoning requirements. 

(b) The Developer shall also prepare development plans for the District’s review and

approval. 

(c) Developer shall take the following actions with respect to the Property:
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(1) Diligently pursue all measures reasonable and necessary to ensure

that the Property may be developed for a school use as contemplated by this Agreement.  

6. Site Design and Sitework.

(a) Services:  Developer will provide the following site design and sitework

services to the School Board: 

(1) Review any existing reports regarding the Site, including, without

limitation, subsurface tests, geotechnical reports, soil tests, borings, water surveys, wetlands 

studies, topographical surveys, sewage disposal surveys and drainage determinations, determine 

what additional reports must be done for the Site, and cause to be made any and all additional 

reports reasonably necessary to be made in order to provide for the development of the Site 

contemplated in this Agreement; 

(2) Have the site design for the Site done and have all site work done

necessary to prepare the Site for the Project, including without limitation, obtaining engineering 

services, preparing site plans and obtaining their approval, site demolition, removal of debris, 

clearing, grubbing, and grading, removal and disposal of excess soil and rock, provision of 

suitable soil, doing storm water management, utilities, curb and gutter, and landscaping, all in 

accordance with Developer’s detailed-phase proposal and standards applicable at the time of 

execution of this Agreement.  All civil engineering, site design, and site plans are subject to 

review and approval by the District (which approval shall not be unreasonably withheld, 

conditioned or delayed).  If the District disapproves of civil engineering, site design or site plans 

or any portion thereof or any modifications thereto, the District shall provide Developer with a 

notice of disapproval specifying in detail the reasonable basis for such disapproval.  If the 

District fails to give Developer written notice of disapproval of any civil engineering, site design 
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or site plans within ten (10) Business Days after receipt of any submittal by Developer, and, 

(i) after that time expires, Developer sends a written notice requesting action by the District; and

(ii) the District takes no action within two (2) Business Days following receipt of such written

notice, then the District shall be deemed to have approved the same.  Developer shall cause its 

Architect and its consultants to work closely with the District and cooperate with the District and 

its consultants, always acting in good faith and consistent with the highest professional standards 

of professional care, quality judgment, and attention.  The Developer shall ensure that its site 

design is compatible with the Architect’s design for the new school facilities and is reasonably 

acceptable to the District and its consultants.  The Developer shall take all actions necessary so 

that the Site is ready for construction in conformance with the approved site plan and complies 

with all requirements of Codes and Standards.  The sitework for the Project shall include all the 

work identified in the Contract Documents unless the parties subsequently agree otherwise in 

writing; 

(3) Do all permitting and obtain all approvals for the Project and its

Site that are required for sitework, construction and occupancy; provided, however, that the 

District will provide the District’s signatures when required and will assist Developer in securing 

timely issuance of permits and approvals of other governmental bodies, including the City; and 

(4) Off-Site Tasks – obtain rights to allow connections, and make

connections to, utilities off site required for the operation of the New School. 

7. Ground Lease.

The Parties contemplate executing a Ground Lease for the Property set forth on

Exhibit D, following the issuance of the Bonds.  Among other things, the Ground Lease shall 

provide for a term of 30 (thirty) years with a base rent payable annually or semi-annually at the 
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discretion of the District.   The District shall have the right to terminate the Ground Lease upon 

the filing of bankruptcy by the Developer (or SPE to be formed by the Developer) and the right 

to exercise a purchase option by the District.  The Developer shall affirmatively covenant not to 

allow any liens to be filed against the Property.  The District shall have a right of reversion and 

the Developer shall indemnify the District.  The Ground Lease shall also contain covenants to 

limit future development and use of the Property.  Further, if the Developer forms a Special 

Purpose Entity (“SPE”), it shall guarantee any and all obligations and responsibilities of the SPE.  

To facilitate financing, the Developer may assign the Ground Lease or the rights hereunder to the 

Public Entity issuing the Bonds. 

8. Master Lease.

Upon completion of the Project, the Developer shall lease (the “Master Lease) the

New School to the District and the lease payments shall equal the annual debt service payments 

on the bonds. The first lease payment shall not be due from the District until occupancy of the 

New School is obtained.  The Master Lease shall be a triple net lease, however the Developer 

shall be responsible for all real estate taxes, if any.  Further there shall be cross-default 

provisions between the Ground Lease, Master Lease and the Comprehensive Agreement. 

9. Plan of Finance.

The District shall include in its budget requests to the City that the City

appropriate funds to the District to pay for, the annual lease payments and if it determines to pay 

for the Construction Cost, to finance or cause financing of, the costs of the Project in a manner 

that results in the availability of funds in the amounts and at the times required, subject to annual 

appropriation.  The Developer has committed to finance the Contract Sum through the issuance 

of tax exempt bonds (the “Bonds”).  The payments by the District under the Ground Lease shall 
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equal the debt service on the Bonds.  Unless expressly authorized by the Bristol City Council, the 

total annual cost of the debt service on the Bonds shall not exceed $1,300,000. 

10. Design Services.

(a) Developer shall retain Architect to provide design services and

construction phase services and shall pay Architect for those services, the cost to the District of 

which is part of the amount indicated in Item B of Exhibit C, and which is part of the total GMP.  

The payment to Developer of the amount indicated in Item B of Exhibit C, as adjusted by this 

Agreement, is the District’s sole obligation for payment for all architectural and engineering 

services to be provided under this Agreement, whether from the Architect or its consultants or 

other consultants retained separately by the Developer, and if Developer is unable to provide all 

such services for the amount indicated in Item B of Exhibit C, as adjusted by this Agreement, 

Developer shall nonetheless cause such services to be provided at no additional cost to the 

District.  Any payment from the District to Developer for services provided by Architect shall be 

deemed to also be payment to Architect.  The Developer shall ensure that the Architect’s contract 

with Developer (i) does not limit damages payable by Architect for acts or omissions, including 

without limitation, for professional liability for failure to meet the standard of care; (ii) requires 

insurance coverage at least equal to that required by Section 13 of this Agreement; (iii) requires 

indemnification at least equal to that required by Section 17 of this Agreement for acts or 

omissions of the Architect or anyone providing services for the Project through the Architect; 

and (iv) incorporates all obligations of the Architect under this Agreement and the Design-Build 

Contract.  The Developer shall also be responsible for all engineering services required 

hereunder, including all civil engineering services.  The Developer may have all other 

architectural and engineering services provided by the Architect or by a consultant with whom 
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the Architect contracts.  However in either event, such requirements and responsibilities herein 

as pertain to the Architect shall also apply to the Engineer. 

(b) Because the Project is to use the design-build method of delivery, the

District does not provide any warranty, express or implied, regarding the suitability of any design 

for the Project.  Rather the Developer agrees as follows:  services of Developer, Architect and 

their consultants shall meet the standards of care for a comparable project in Virginia.  The 

Architect and Engineer shall provide their best work as the standard of care. 

(c) Developer shall require Architect’s and their respective Engineer’s

consultants’ personnel to have the necessary expertise and experience, and such personnel shall 

be reasonably acceptable to the District.   

(d) Developer shall develop or cause to be developed, a “Building Description

and Outline Specifications”, “Schematic Building Plans” and “Master Site Plans” for the Project 

consistent with Exhibits B and E (the “Scope Documents”).  The District shall review and 

comment on the Scope Documents in accordance with the Project Schedule (as further developed 

in accordance with Paragraph 4 of this Agreement).  Once the District has reviewed and 

approved the Scope Documents, Developer shall cause to be delivered to the District proposed 

drawings, specifications and schedules pursuant to the provisions of the Scope Documents.  Such 

deliverables shall be reviewed, revised and approved or disapproved by the parties in order to 

produce a final set of mutually-agreeable approved plans, drawings, specifications and schedules 

for the Project (collectively, the “Plans”).  The Developer shall also furnish copies of the Scope 

Documents and the Plans to the City Building Official, the City Planning Department, and the 

State Board of Education.   The District’s approval of the above Plans shall not be unreasonably 

withheld, conditioned or delayed, and the District shall not be entitled to condition its approval 
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of such Plans upon the inclusion of any design specifications that are materially inconsistent with 

the Scope Documents.  The District’s approval of such Plans shall not be deemed a 

representation or warranty by the District that any of such Plans meet code or represent good 

engineering, design or construction practices or be deemed to be a waiver by the District of any 

failure of the Plans to conform to the standard of care, of any of the requirements of any Codes 

and Standards, or of any of the standards for design and construction in this Section.   

(e) If the District disapproves of Plans or any portion thereof or any

modifications thereto, the District shall provide Developer with a notice of disapproval 

specifying in detail the reasonable bases for such disapproval.  Developer shall promptly either 

respond to such disapproval with additional information addressing the District’s objections or 

cause to be made such revisions to the Plans as may be necessary to address the District’s 

reasonable objections, and shall resubmit the revised Plans addressing the bases in the District’s 

notice of disapproval to the District for the District’s approval to maintain the Project Schedule.  

The District shall review such revisions and notify Developer whether the District approves or 

reasonably disapproves the Plans as modified.  This process shall be repeated, if necessary, until 

the District’s reasonable objections have been addressed and the District has approved the Plans.  

(f) If the District fails to give Developer written notice of disapproval of any

Plans within ten (10) Business Days after receipt of any submittal by Developer, or in the case of 

a resubmittal of a previously disapproved submittal, within two (2) Business Days after the 

District’s receipt thereof, and, if after receiving a written reminder notice of such failure, the 

District continues to fail for another two (2) Business Days to give written notice of disapproval, 

the District shall be deemed to have approved the same. 
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(g) Developer shall ensure that the design and construction for the Project

meet or exceed the Virginia Department of Education Regulations for Public School Buildings 

Construction, meet the standards of quality of design and workmanship of Exhibits B and E, 

meet applicable Codes and Standards, and meet the standards specifically identified or 

established in this Agreement and in Developer’s proposals except to the extent standards in the 

proposals are qualified by Exhibits B and E of this Agreement; provided, however, that (a) the 

District and the Developer agree that the size and location of the Site is acceptable for the 

development of the Project and any parcel size or location requirements set forth in this 

Agreement shall not be applicable to the Project and (b) where there is any material conflict 

between the number, size, and type of rooms, other indoor spaces, and outdoor amenities found 

in the Guidelines for School Facilities In Virginia’s Public Schools and those proposed in the 

Detailed Phase Proposal, the Detailed Phase Proposal shall govern.   

(h) Developer shall maintain at the Site during construction in good order one

record copy of the Construction Documents, Change Orders, Change Directives, and any other 

related documents, marked currently to record changes made during construction.  During 

construction, the District shall have the right to review all Construction Documents, Change 

Orders, Change Directives, and other related documents during regular business hours, provided 

that the District does not unreasonably interfere with performance of the Work.  Upon 

completion of the design and construction of the Work, Developer shall deliver to the District the 

following: 

(i) a complete set of as-builts and record drawings for the Project;

(ii) all written specifications, as amended;
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(iii) complete copies of all operations and maintenance manuals for all

major equipment installed; and 

(iv) all warranties required pursuant to this Comprehensive Agreement

and all warranties required by the Design-Build Contract. 

(i) No material deletion of the Project Scope of Work that is reflected in the

Scope Documents shall be effective unless the District specifically agrees in writing to such 

deletion. 

(j) Developer shall maximize the design and construction quality within the

budget parameters. 

(k) Developer shall secure the District’s approval of the design professionals,

which approval shall not be unreasonably withheld, delayed or conditioned. 

(l) Any value engineering must be approved in writing by the District.

11. Construction Services.

(a) Construction services to be provided by Developer shall be performed

pursuant to the Design-Build Contract, which shall be entered into no later than fourteen (14) 

days after execution of this Comprehensive Agreement.  If Developer enters into a contract with 

a Contractor for pre-construction or construction services, such contract with the Contractor shall 

(i) not limit Contractor’s liability; (ii) require insurance coverages consistent with Section 15 of

this Agreement; (iii) require indemnification consistent with Section 19 of this Agreement for 

acts or omissions of the Contractor or anyone providing any of the Work through Contractor; 

(iv) not materially deviate from the Design-Build Contract  and its exhibits; and (v) incorporate

all obligations of the Contractor contained in this Agreement and the Design-Build Contract. 
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(b) Compensation to Developer and subcontracting shall be as follows:

(1) Developer shall be paid for Work actually performed in

accordance with the agreed schedule of values as set forth in Exhibit C, including Developer’s 

fee and overhead, subject to retainage and in accordance with this Agreement and the Design-

Build Contract, such that total payments to Developer by the District under this Agreement equal 

the Contract Sum as set forth in Exhibit C, subject to adjustments as permitted under this 

Agreement and the Design-Build Contract.     

(2) Developer (or Contractor, if applicable) shall use reasonable

efforts to obtain subcontracts, equipment, and materials using competitive bid processes 

wherever practicable in accordance with the PPEA with preference given to local contractors.  

Developer’s procurement of the Work shall be pursuant to the terms of the Design-Build 

Contract.  Developer shall provide and cause Contractor to provide any documents or 

information Owner reasonably requests relating to Developer’s and Contractor’s obligations 

under this paragraph.  Developer (or Contractor, if applicable) may self-perform approximately 

10% of the cost of construction provided the Private Entity’s price for the work can be 

demonstrated to be lower than competitive bids from trade contractors.  

(c) If the parties are unable to agree as to the reasonable cost of a design

Change, the District may direct in writing that a Change nonetheless be made, with the price 

adjustment to the Contract Sum for such Change to be determined pursuant to this Agreement, 

the Design-Build Contract, and the following rules.  For Changes and portions thereof involving 

design services, the Architect and its consultants shall be compensated for time expended by 

design professionals at reasonable hourly rates not to exceed those at Exhibit C, hereto.  For 

Changes to the Work involving construction or sitework, besides reasonable direct subcontractor 
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costs and reasonable direct costs of labor, materials, and equipment, an amount of (i) 5% of 

Contractor’s and 10% of the first-tier of the subcontractor’s (other than Architect’s) direct costs, 

will be allowed to compensate for overhead and profit, and (ii) the Architect’s 1.1 multiplier on 

fees of its consultants and reimbursable costs.  No mark ups will be allowed for Developer.  The 

Contract Sum, as adjusted in accordance with this Agreement and the Design-Build Contract,  

constitutes all amounts due Developer for its services provided pursuant to this Agreement, 

including without limitation, development services, design services, Site preparation and 

construction, subject to (i) payment for Change Orders approved by the District in writing and 

for comparable Changes directed by the District in writing pursuant to this paragraph, (ii) any 

additional costs for Owner delay or time extension payable under Section 11(e), and (iii) any 

additional costs associated with Developer’s purchase, construction, or installation of any of the 

District’s FF&E as defined in the Scope Documents.  

(e) (1)  The District shall have no liability to pay any amounts to Developer,

or to increase the Contract Sum, due to any delay Developer, or anyone providing services 

through Developer, experiences in the progress of the Work except (i) to the extent such delay 

was caused by, or precipitated by, a breach under any of the Contract Documents on the part of 

the District or its authorized representatives and was not the fault of the Developer or anyone 

providing services through the Developer, including, without limitation, the Architect, Engineer, 

Contractor (if any), or any subcontractor or supplier; (ii) the delay was to the critical path of 

Project activities on the Project Schedule; (iii) the delay was unreasonable; (iv) the delay was not 

reasonably avoidable or could not reasonably be mitigated by Developer; and (v) all 

requirements of this Agreement and the Design-Build Contract for making a claim, have been 

met.  Any amounts payable to Developer due to any delay shall be limited to the categories of 
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costs specified in Section 11(e)(2) and shall only be for days of delay meeting all the criteria of 

the preceding sentence.   

(2) When a delay or time extension is compensable by the District

under the terms of this Agreement, additional direct costs payable to the Developer shall include 

the reasonable costs of the additional time, which includes extended on site management costs, 

extended cost for labor, materials and equipment on site, additional charges related to payment 

and performance bonds and extended costs for utilities on site, but only to the extent that these 

costs could not reasonably be mitigated, but such additional costs shall not include lost profit or 

home office overhead and the Developer must demonstrate the direct and adverse impact on the 

Critical Path Schedule to the reasonable satisfaction of the District.  These restrictions on 

additional costs recoverable for delay or time extension apply to this Agreement and the Design-

Build Contract.  Except as expressly allowed by subparagraph 11(e) of this Agreement, 

Developer shall not be entitled to any damages for delay or extended duration of the Project 

regardless of cause.   

(f) (1) If Developer is delayed in the performance of the Work due to

conditions, events or circumstances beyond its control, such as Change in the Work, differing 

site conditions, hazardous conditions, wars or terrorism or other acts of a public enemy (or 

threats thereof), floods, labor disputes, unusual delay in transportation, epidemics, earthquakes, 

“unusual weather” within the meaning of subparagraph (f)(2), or other acts of nature, then time 

of performance of the Work shall be equitably adjusted and Developer shall be excused from 

delays to the Work and the Project due to such conditions, events or circumstances to the extent 

the Developer can demonstrate the direct and adverse impact on the Critical Path Schedule.  

Additional days to perform the Work represent the only relief due to the Developer for these 
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circumstances, no additional compensation being payable by the District.  The District shall own 

any float in the CPM schedule. 

(2) Developer shall be entitled to an extension in the time to achieve,

Substantial Completion or Final Completion under the following circumstances: (i) the delay is 

not the fault of Developer or anyone providing services through Developer, including without 

limitation, the Architect, Contractor, or any subcontractor or supplier; (ii) the delay could not 

reasonably be avoided by Developer, the Contractor or the Architect; (iii) the delay is to an 

activity on the critical path of the Project Schedule and the Developer can demonstrate the direct 

and adverse impact on the CPM schedule to the reasonable satisfaction of the Owner and (iv) 

Developer has met all the requirements of this Agreement and the Design-Build Contract for 

making a claim.  Additional days to perform the Work represent the only relief due to the 

Developer for these circumstances, no additional compensation being payable by the District. 

(g) All the warranties indicated in the proposals submitted by Developer and

the warranties indicated in the Design-Build Contract shall apply to the Project, it being the 

parties’ intent that these warranties are cumulative and are to be construed to give the District the 

maximum protection consistent with their terms.  Developer shall cause warranty rights obtained 

by it from third parties under this Agreement and under the Design-Build Contract to be assigned 

to the District.  All warranties shall commence at Final Completion. 

(h) Developer shall submit to the District the Developer’s staffing plan for the

construction of the Project, together with the names, qualifications, and years of service of 

project team members.  No changes to such project staff, including but not limited to key 

personnel and management, shall be made without the written approval of the District, which 

approval shall not be unreasonably, or unless the District directs their removal from the Project:  
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(except for changes which are outside the control of Developer, such as a person leaving its 

employ).  The following persons are designated key personnel for construction:  

(1) Senior Project Manager – Marcus Wilcox

Assistant Project Manager – Billy Taylor

(2) Project Superintendent: Robert McGill

Any District-authorized replacement of key personnel shall be with personnel of equal ability 

and experience who are reasonably acceptable to the District.   

(i) The District reserves the right to coordinate certain work in connection

with its providing the District FF&E for the Project.  Developer will provide in its design and 

construction of the Project for conduit, rough-in, mechanical and electrical and other features to 

accommodate any of the District FF&E, and District and Developer will cooperate and 

coordinate reasonably and with the District’s contractors to ensure that Developer’s design and 

construction accommodate the District FF&E.  Nothing herein is intended to prevent the District 

from reserving to itself the right to install the District FF&E under its own direction and at its 

own expense.  If the District’s furnished items are damaged as a result of the negligence or 

willful misconduct of Developer or anyone providing any of the work through Developer, 

Developer shall repair or replace them.  If Developer is directed to purchase, construct, or install 

any of the District FF&E, the Contract Sum shall be adjusted, and Developer shall be liable for 

any loss or damage to them until Substantial Completion and change over of insurance.  

(j) The District retains the right to retain and pay for a “Clerk of the Works”

or Project Manager as well as construction materials testing and special inspections firm and/or 

commissioning agent and consultants to inspect from time to time the progress of the 

construction Work in order to perform a quality control function on behalf of the District.  The 



-23-

108331597_6 

costs or fees for the District’s use of a Clerk of the Works and consultants shall be at the 

District’s sole expense; provided, however, Developer shall provide space, furniture, utilities and 

a telecommunications line for their use at the Site as part of the Contract Sum.   

(k) The Developer agrees that all sitework shall be based upon the Site being

“unclassified,” with all costs associated therewith included in the Contract Sum.  Developer shall 

not be entitled to any adjustment to the Contract Sum or schedule based upon site conditions 

and/or site conditions being different from those assumed by Developer and/or those typical in 

the area. 

(l) Except as otherwise indicated herein, to the extent of any inconsistency

between a provision contained in the Design-Build Contract and a provision of this Agreement, 

the provision contained in this Agreement shall prevail. 

(m) Developer shall ensure that it does not have, and that no one providing

services through it, including without limitation, the Architect, Engineer, the Contractor (if any), 

and any subcontractor, sub-subcontractor, supplier, or vendor, will have any person on the Site 

who is reasonably objectionable to Owner.  Because the Site is adjacent to an existing 

elementary school, Developer shall ensure, with respect to its performance under this Agreement 

or the Design-Build Contract, (i) that no persons furnishing services for the Project are registered 

sex offenders, (ii) that all persons furnishing services treat students, faculty, and school officials 

and employees with courtesy and respect, and (iii) that all persons furnishing services avoid 

contact with students except when necessary for safety or as authorized by the District’s 

Superintendent.  Replacement of any personnel deemed objectionable by Owner shall be at no 

increase in the Contract Sum. 
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(n) Developer shall provide state of the art video surveillance systems which

shall be included in the FF&E budget. 

(o) Developer shall secure program validation and design validation from the

District and its consultants. 

(p) Developer shall secure written approval of its design team by the District.

(q) Developer shall secure written approval of its design including

preliminary, intermittent milestones and final approval by the District. 

(r) Developer shall design the New School within the established budget.

(s) Commissioning of the New School shall be coordinated with the District

and subject to the District’s approval. 

(t) Developer shall provide for the highest possible aesthetic quality,

durability and sustainability within budget parameters. 

(u) The District shall be named as a third party beneficiary of the Agreements

with the Architect, Engineer and Contractor. 

12. Projected Payments to Developer.

(a) In connection with this Agreement, at the District’s request, Developer

will provide a schedule of payments or “draw schedule” to assist the District in determining 

financing needs.  Each party shall notify the other of changes in these projections in sufficient 

time so that the District can adjust financing to meet increases in requirements without incurring 

unnecessary additional financing costs. 

(b) District may retain five percent (5%) of the payment pursuant to each

application for payment by Developer; provided, however, upon Substantial Completion of the 

Work all retainage shall be paid by District, but the District may withhold an amount which is 
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200% of the cost reasonably estimated by Owner to complete or correct punch list items.  

Additional provisions related to retainage are as set forth in the Design-Build Contract.   

13. Liquidated Damages For Delay and Substantial Completion.

(a) Owner shall be entitled to assess, withhold, and collect liquidated damages

from Developer as follows: 

(1) If the date established in the Project Schedule (as may be amended 

pursuant to the terms of this Agreement or the Design-Build Contract) for Substantial 

Completion of the Work for the Project is not met, Developer shall pay to the District, liquidated 

damages for such delay until Substantial Completion is achieved.  The liquidated damages shall 

be $2,000 per day for each day delayed past a Substantial Completion date of August 1, 2021, up 

to $200,000, or such reduced amount as the District may agree, at its sole discretion, is 

commensurate with its damages caused by the Project’s not being delivered on time.  Should the 

Substantial Completion Date change, the new date will be guaranteed 30 days prior to 

Substantial Completion in order for the Division to plan its move accordingly. The Developer 

shall notify the District no later than July 1, 2021 if the Substantial Completion date shall be later 

than August 1, 2021.   

(2) Developer agrees that the liquidated damages under this are 

reasonable and not a penalty and hereby waives any right to claim otherwise.  Developer hereby 

waives any defense to the imposition of liquidated damages and it agrees it will not challenge 

liquidated damages imposed.  The District shall be permitted, but shall not be obligated, to 

withhold liquidated damages from any payments due Developer.   

(b) For purposes of this Agreement and the Design-Build Contract,

“Substantial Completion,” or “substantial completion” with respect to the Work or to each part 
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of the Work means the date determined by inspection and mutual agreement of the District and 

the Developer when the Work is sufficiently complete so that the District can fully occupy or 

utilize the Work, for its intended purpose, with the Project’s parts and systems reasonably and 

customarily needed to operate a school in Bristol operable as required by this Agreement and the 

Design-Build Contract, when a temporary or permanent certificate of occupancy has been issued, 

and when all the following requirements of this subparagraph have been met: 

(1) The Developer shall test the domestic water supply system to the

Project for the presence of lead and copper action levels in the system prior to connection to the 

building.  Assuming that the water supply is in compliance, the Developer shall be responsible 

for providing an interior water system that also meets the requirements set forth in the 

Environmental Protection Agency’s “Lead and Copper Rule”, December 7, 1991, as adopted by 

the Virginia Department of Health.  After the building is connected, cleaned and flushed, the 

domestic water shall be tested for the presence of lead and copper action levels at Developer’s 

expense.  Samples shall be taken in the kitchen and at water coolers, drinking fountains, sinks, 

and bubblers.  All outlets in the building used for drinking water or food preparation shall not 

exceed the 15 ppb for lead and the 1.3 ppm for copper action levels as set forth by the above 

standard.  If excessive lead and copper action levels are detected, the Developer shall isolate 

portions of the piping system to determine the source, correct the problem, and retest at the 

Developer’s expense.  The Developer shall continue testing, retesting and corrective measures 

until the system does not have lead or copper contamination in excess of the action levels stated 

above.  All retesting and corrections shall be done at the Developer’s expense. 
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(2) Before the Developer requests inspection by the District for

determining the date of Substantial Completion, Developer shall take all actions required for 

Substantial Completion by the Design-Build Contract and the following actions below:  

a. Prepare a list of items to be completed and corrected

(punch list), the value of items on the punch list, and a description of why the Work is required 

for completion.  Substantial Completion shall be for entire scope of Work (for example, both 

building and site Work) unless the District agrees to an alternative arrangement. 

b. Advise the District of all pending insurance changeover

requirements. 

c. Submit specific warranties, workmanship bonds,

maintenance service agreements, final certifications, and similar agreements. 

d. Obtain and submit releases permitting the District use of

the Work and access to services and utilities, including occupancy permits, operating certificates, 

and similar releases. 

e. Make final changeover of permanent locks, and deliver

keys to the District.  Advise the District of the changeover in security provisions. 

f. Complete startup of systems.  Demonstrate that the

automatic temperature control system is in control of all equipment as indicated and that HVAC 

and water systems have been tested and balanced. 

g. Remove temporary facilities from the Project Site, along

with mockups, construction tools, and similar items. 

h. Advise the District of changeover in heat and other utilities.
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i. Submit changeover information related to the District’s

occupancy, use, operation, and maintenance. 

j. Complete final cleaning requirements, including touchup

painting. 

k. Touch up and otherwise repair and restore marred exposed

finishes to eliminate visual defects. 

(3) Developer shall submit to the District a written request for

inspection for Substantial Completion of the Work.  Within five (5) Business Days of receipt of 

this request, the District will either proceed with inspection or notify the Developer of unfulfilled 

requirements.  The District will prepare a Certificate of Substantial Completion after inspection 

or will notify the Developer of items either on the Developer’s list or additional items identified 

by the District that must be completed or corrected before the certificate will be issued. 

a. The Developer will request reinspection when the Work

identified in previous inspections as incomplete is completed or corrected. 

b. The results of completed inspections will form the basis of

requirements for Final Completion.  

(4) If a request for inspection for Substantial Completion of the Work

results in issuance of a certificate of Substantial Completion, then the date of Substantial 

Completion of the Work will be deemed to be the date of the request.  

(c) In no event shall the District’s failure to install or provide any of the

District FF&E for which it is responsible for be a basis for the denial of Substantial Completion 

to the Developer. 
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(d) Upon achievement of Substantial Completion, the District shall assume 

responsibility for the new school facilities, including but not limited to utilities and security. 

(e) The District and the Developer may agree that the Work may be determined to 

be substantially complete when the New School can be occupied and utilized for administration 

and education by August 2021, as long as all other components of the Project are completed 

within 45 days.   

14. Payment Bonds, Performance Bond and Other Security.

(a) Within 15 Business Days following execution of this Agreement,

Developer shall cause to be furnished separate performance and payment bonds to the District in 

the amount of one hundred percent (100%) of the cost of construction for the Project, naming the 

District and Developer as co-obligees (with those to be protected under the payment bond as 

intended third-party beneficiaries), provided that the bonds or a rider to them shall clearly state 

that no default by the Developer/Design-Builder shall excuse the surety and/or Design-Builder 

from any obligations the surety has to the District under the bonds and that the bonds are in a 

form acceptable to the District.  The bonds shall be executed by a corporate surety or corporate 

sureties that are reasonably acceptable to the District, and duly authorized to do business in the 

Commonwealth of Virginia, and executed in a form acceptable to the District.  If a surety upon 

any bond furnished in connection herewith becomes insolvent, or otherwise not authorized to do 

business in the Commonwealth of Virginia, Developer shall promptly cause the replacement of 

the bond or cause equivalent security acceptable to the District to be furnished at no increase to 

the Contract Sum.  These bonds shall remain in effect until one (1) year after the date when final 

payment is made, except as provided otherwise by Laws or Regulations or by the Contract 
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Documents.  Developer, by itself or through its Contractor, shall also furnish such other bonds as 

are required by the Contract Documents.   

(b) Developer shall also furnish or cause to be furnished, any cash escrow,

funds, cashiers checks, certified checks, or letters of credit required for the City’s issuance of any 

earth disturbing permits and any bonds or security required by VDOT or any other governmental 

authority, in relation to the Project. 

15. Insurance.

(a) Developer shall maintain or cause to be maintained until Final Completion

of the Work (as defined in the Design-Build Contract) for the Project the insurance set forth 

below (provided however that Developer shall have no responsibility to insure any portion of the 

Work following Substantial Completion of the Work (as defined herein) except for liability 

insurance if Developer is still performing Work).  However, should a disagreement exist between 

the District and Developer as to whether Substantial Completion of the Work has been achieved, 

then Developer shall continue to maintain or cause to be maintained insurance on the Project 

until the dispute is resolved, unless the District agrees otherwise.  Developer shall also be 

responsible for administering the filing and settling of claims and liaison with insurance 

adjusters.  Developer shall send a copy of all policies and endorsements to the District.   

(b) Developer shall maintain, and shall cause the Architect and Contractor to

maintain, worker’s compensation insurance, commercial general liability insurance (on an 

occurrence basis), automobile liability insurance and umbrella/excess liability insurance with A-

rated companies reasonably satisfactory to the District; provided, however, that any policies of 

such insurance, copies of which are delivered to the District, shall be deemed satisfactory unless 

the District objects in writing to the Developer within 30 days of their receipt and specifies the 
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basis for such objection.  The commercial general liability policy shall be for a minimum of 

$1,000,000 each occurrence/$2,000,000 general aggregate, and shall provide coverage, at a 

minimum, for (i) broad form contractual liability; (ii) products liability and completed 

operations; and (iii) broad form property damage coverage.  The automobile liability policy shall 

be written for a combined single limit for bodily injury and property damage of not less than 

$1,000,000.  The umbrella/excess liability policy shall be for a minimum single limit of 

$2,000,000 for supplementing the commercial general liability policy, employer’s liability policy 

and automobile liability policy.  In the case of worker’s compensation coverage, insurance shall 

be in the amount statutorily required.  The commercial general liability, automobile liability and 

umbrella/excess liability insurance policies shall name the District as additional insureds.  

Developer shall also cause Contractor to procure and maintain a builder’s risk insurance policy 

on an “all risk” 100% replacement cost basis.  The District agrees that policies reflecting the 

minimum coverage limits shown on the certificates of insurance provided in the Detailed-Phase 

Proposal for Developer, Architect and Contractor shall be acceptable to the District.  The 

Developer agrees to provide certificates of insurance updating coverage information for the 

Developer, Architect and Contractor following any policy renewals or changes throughout the 

term of this Agreement, as well as copies of the applicable policies and endorsements. 

16. Architect and Other Professionals.  Developer shall cause the Architect,

engineers and other design professionals who are consultants of Developer or Architect for the 

Project to comply with the following: 

(a) The Architect shall carry professional liability insurance, on a claims-

made basis, in an amount not less than $2,000,000 per claim and aggregate, and such other 

professionals shall carry professional liability insurance in lesser amounts reasonably acceptable 
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to Developer and to the District.  Such policies shall be on a claims-made basis kept in force for 

no less than five years after the Final Completion of the Project.  Developer shall cause all such 

design professionals to agree to indemnify and hold harmless the District from claims, losses or 

damages, to the extent caused by (i) the negligent errors or omissions in such professionals’ 

respective services resulting from the Work or (ii) claims of patent infringement, copyright 

infringement, or similar claims arising from such professionals respective services for the 

Project.  Developer shall furnish the District with copies of Architect’s professional liability 

insurance policy.  The District may withhold any payments until the policy has been furnished; 

(b) Developer shall deliver to the District copies, including reproducible

copies, of the Plans and other related documents reasonably necessary for Owner’s information 

and reference in connection with the District’s use and occupancy of the Project.  Further, the 

Plans and other related documents may be used by the District, in whole or in part, or in 

modified form, for completion, additions to, and maintenance of the Project by others, without 

further employment of, or payment of any additional compensation to, Architect, engineers and 

other design professionals, in which event the District shall release Architect and such design 

professionals from any responsibility and liability arising out of such use by the District or others 

of the Plans.  In the event of the termination of this Agreement for any reason, Developer shall 

immediately deliver to the District a full set of copies of the Plans and other related documents 

then in the possession or control of Developer, the Architect, and such other professionals 

retained by Developer, Architect, and/or Contractor; and the District may, upon fulfilling its 

obligation herein, use such Plans for completion of the Project, and the District shall release 

Developer, the Architect, and such design professionals from responsibility and liability arising 
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out of the failure of the completed Work to conform to the Plans and from any responsibility and 

liability arising out of such use by the District or others of the Plans. 

(c) The Plans are instruments of service and shall remain the property of

Architect, who retains the copyright and all other interests in the Plans.  The District is granted a 

limited license to use the Plans for the Project.  Except as otherwise provided in this Agreement 

or in the Design-Build Contract for the Work, no Plans shall be used with Developer’s or 

Architect’s title block, logo, seals or company name without the written consent of Developer or 

Architect, as applicable, which consent shall not be unreasonably withheld, delayed or 

conditioned. 

(d) Developer shall incorporate the requirements of this paragraph 16  into its

contract with its Architect and other design professionals and shall ensure that they incorporate 

these same requirements into their subcontracts with other design professionals so that the 

District is able to enjoy the full benefits of this paragraph 16. 

(e) All Professional Services contracts shall include a Standard of Care

consistent with the highest and best standard of quality, care, attention and judgment in the 

construction industry for Contractor, subcontractors and Engineers; and for Architects, that the 

Work is consistent with its best Work. 

17. Representations and Warranties of Developer and District.

(a) Developer represents and warrants that it has legal authority to enter into

this Agreement and perform all of its obligations herein (with the understanding that necessary 

state construction and design licenses shall be held by the Contractor (if any), the Architect, and 

their subcontractors and sub-consultants, as applicable, at the time services are rendered) and that 

the execution of this Agreement by it has been duly and properly authorized.  Developer shall 
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provide the District with certified copies of any documents that the District requests to evidence 

such authorization. 

(b) The District represents that it has legal authority to enter into this

Agreement upon approval by the Bristol City Council and to perform all its obligations 

hereunder and that execution of this Agreement has been duly and properly authorized by the 

School Board of the City of Bristol, Virginia.   

18. Termination of Agreement and Other Remedies For Default.

(a) Termination by District for Cause.

(1) If Developer defaults or fails or neglects to carry out its Work in

accordance with this Agreement, the District may give written notice that the District intends to 

terminate this Agreement, which notice shall contain a reasonably detailed explanation of the 

reasons for the proposed termination.  Developer shall correct the defaults, failure or neglect 

within forty-five (45) days after being given such notice; provided, however, if (i) the nature of 

such defaults, failure or neglect is such that they are not reasonably capable of being corrected 

within such forty-five (45) day period and (ii) Developer notifies the District of a reasonable 

alternative period reasonably acceptable to the District within fifteen (15) days of receipt of such 

notice, Developer shall be allowed such reasonable alternative period to correct the defaults, 

failure or neglect so long as Developer promptly commences and diligently pursues such 

corrections to completion and without adversely impacting its ability to meet the Substantial 

Completion date.  If Developer fails to make such corrections within the forty-five (45) day 

period or fails to commence and diligently pursue to completion such corrections within the 

alternative period, then the District may, at its sole discretion and without prejudice to any other 

remedy, upon written notice to Developer, which shall also be deemed notice to its Contractor 
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and Architect, with a copy of such notice given to the surety on any bonds, immediately 

terminate the employment of Developer, and the District may, in its sole discretion, also take 

possession of the Project Site, and, if the District so chooses, finish construction of the Project by 

whatever method the District may deem expedient.  Upon termination under this subparagraph 

(1), (i) those contracts and/or such contracts for the design including the intellectual property 

associated therewith and/or construction of the Project designated by the District shall, at the 

District’s option, be assigned to the District for the District to use at the District’s option to 

complete the Work, and, (ii) Developer will promptly provide the District all Plans and related 

documents for the Project that have been done to date, regardless of whether they are complete.  

The Developer shall cause to be included in its contracts and in the subcontracts of those with 

whom it and its subcontractors contract provisions that ensure smooth continuity of services and 

the automatic assignment of contracts to the District, at the District’s option, to carry out this 

paragraph’s requirements in the event of such termination, and Developer shall use diligent 

efforts to ensure that the termination occurs such that design and construction of the Project may 

continue smoothly without interruption if a termination occurs before Final Completion of the 

Work for the Project.   

(2) The District may terminate this Agreement for material breach

without any need for providing Developer with notice and an opportunity to cure (i) for 

commission by Developer, its Architect, or its Contractor of actual fraud or a crime that is a 

felony, provided that such fraud or crime is related to the Project or impacts the Developer’s 

ability to perform this Agreement, or (ii) if Developer or its Contractor declare bankruptcy or is 

involuntarily placed into bankruptcy.  If the District terminates this Agreement pursuant to this 

subparagraph (2), Developer’s contracts with Contractor and Architect, or either of them may, at 
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the District’s option, upon written notice, be automatically assigned to the District, including any 

intellectual property rights associated therewith. 

(3) The District may terminate this Agreement for material breach

without any need for providing Developer with notice and an opportunity to cure (i) if the total 

annual cost of the debt service on the Bonds exceeds $1,300,000, without prior authorization by 

the Bristol City Council, or (ii) the debt service on the Bonds exceeds thirty (30) years.  If the 

District terminates this Agreement pursuant to this subparagraph (3) Developer’s contracts with 

Contractor and Architect, or either of them may, at the District’s option, upon written notice, be 

automatically assigned to the District, including any intellectual property rights associated 

therewith. 

(4) If not sooner terminated pursuant to subparagraphs (1), (2) or (3)

above, or by mutual agreement, the Agreement shall terminate when all terms and conditions of 

the Design-Build Contract have been satisfied and all of Developer’s and District’s obligations 

under this Agreement have been fulfilled, to the reasonable satisfaction of the District. 

(5) Notwithstanding the foregoing, the District or Developer may

terminate the Design-Build Contract according to its terms. 

(b) Right to Correction or Completion of Defective Or Incomplete Work By
the District.

(1) If Developer fails to provide any Work in accordance with the

Contract Documents and Developer, after fifteen (15) days from receipt of written notice from 

the District, has not remedied the failure, then the District may, in its sole discretion, correct or 

complete, or have the others correct or complete, the Work that Developer has failed to remedy, 

and Developer shall be liable to the District for all costs and expenses incurred by the District, 

including without limitation, for costs and expenses for design consultants and attorneys; 
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provided, however, if the nature of the failure is not reasonably capable of being corrected within 

such thirty (30) day period and Developer notifies the District of a reasonable alternative period, 

Developer shall be allowed such reasonable alternative period so long as Developer promptly 

pursues such correction to completion.  Nothing in this subparagraph shall relieve Developer 

from its obligations to provide all Work in accordance with the Contract Documents.  Developer 

shall have the same obligations to insure and safeguard Work done by the District or others 

pursuant to this subparagraph as it has toward any other portion of the Work. 

(c) Abandonment of Project.

The Parties agree that if the District unilaterally abandons the Project following approval of this 

Agreement by the City and the District, that the District shall pay the Developer up to $250,000 

as reimbursement for the Drawings and Specifications and in such event, the Developer shall 

assign or caused to be assigned the Intellectual Property Rights associated with such Drawings 

and Specifications, including but not limited to all applicable copyrights. 

19. Indemnification.

(a) Developer shall indemnify and hold the District harmless, to the extent

permitted by law, from any and all third-party claims or causes of action for loss, liability, 

damage (direct, indirect and/or special) or expense, including reasonable attorney’s fees and 

disbursements, directly arising out of (i) bodily injury, sickness or death, and property damage or 

destruction (other than to the Work itself) in connection with the performance of the Work by 

Developer under this Agreement to the extent caused by the negligent acts or omissions of the 

Developer or anyone providing any of the Work through Developer under this Agreement; (ii) 

any mechanics’, construction, or other  liens arising as a result of the Work; (iii) any claim of 

patent infringement, copyright infringement, or violation of any other intellectual property right 
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relating to the Work except to the extent such claim relates solely to a particular process or 

product directed by the District that was not offered or recommended by Developer or that such 

claim arises solely from modifications to the Work by the District after its acceptance; or (iv) any 

failure of the Project to comply with any applicable Codes and Standards, except to the extent 

directed or agreed in writing by the District or City.  Such obligation by Developer to indemnify 

and hold the District harmless shall not apply to any loss, liability, damage or expense, including 

attorneys’ fees, to the extent proximately caused by the sole negligence or misconduct by the 

District or any officer, employee, agent, representative or separate contractor of the District. 

(b) Developer’s obligations to indemnify the District and hold it harmless

under this Paragraph 17 do not supersede any obligations by Developer or anyone else under the 

Design-Build Contract or elsewhere in this Agreement to indemnify the District and hold it 

harmless, any such indemnification obligations being intended to be cumulative.   

20. Resolution of Disputes, Claims and Other Matters.  Claims, as hereinafter

defined, and other disputes between the parties arising under or relating to this Agreement shall 

only be resolved as follows:  

(a) The Developer shall give the District written notice in accordance with

Section 11of this Agreement of any Claim for any additional compensation, damages, or delay 

within thirty (30) days of the later of the beginning of the occurrence of the event leading to the 

Claim being made or when Developer first knows or reasonably should have known of the 

Claim, and shall submit the actual Claim and any supporting data reasonably available within 

thirty (30) days after the occurrence giving rise to the Claim ends.  The written notice shall be a 

document addressed to the District that reasonably communicates Developer’s intention to make 

a Claim and the occurrence involved and shall be transmitted in a manner to ensure prompt 
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receipt by the District.  The “occurrence” means the condition encountered in the field giving 

rise to the Claim and not a later dispute about payment for that condition.  Claims of time 

impacts will be resolved as they occur, and no claims of cumulative impacts or deferral of 

claimed time impacts will be allowed.  Complete satisfaction of this subsection 20(a) is a 

prerequisite for Developer to pursue a Claim arising under or relating to this Agreement; 

provided, however, that the District may, acting in good faith, in its reasonable discretion, excuse 

this prerequisite for good cause shown.  Failure by Developer to satisfy this subsection 20(a) 

shall constitute a waiver by Developer of the Claim for which such failure occurs except when 

excused for good cause shown.  The District shall respond to any Claim within 60 days of 

Developer’s submission of the Claim and supporting data. 

(b) The parties shall first endeavor to resolve any Claims or other disputes

between them through direct negotiations, and if such direct negotiations fail, by non-binding 

mediation conducted pursuant to the Rules of the American Arbitration Association, with the site 

of the mediation being Bristol, Virginia.  Should the Claim or dispute remain unresolved for the 

shorter of (i) following negotiation and mediation, or (ii) more than 90 days after mediation is 

requested by a party, either party may proceed in accordance with Section 20(c) below; provided, 

however, that mediation of a Claim valued at less than $50,000 shall be deferred until Substantial 

Completion has been achieved or until there are multiple Claims awaiting mediation that in the 

aggregate total at least $50,000, or the parties agree to proceed to mediate such a small value 

Claim.  However, nothing in this Section 20(b) excuses the Developer from compliance with all 

the provisions of Section 20.   

Either party may, within thirty (30) days from the date of an initial decision, demand in 

writing that the other party file for mediation within 60 days of the initial decision. If such a 
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demand is made and the party receiving the demand fails to file for mediation within the time 

required, then both parties waive their rights to mediate or pursue binding dispute resolution 

proceedings with respect to the initial decision.  The McCammon Group shall serve as the 

mediator.  

(c) If the procedures of Section 20 have been followed, but, more than 90

days have passed since a party has invoked mediation, and the Claim or dispute remains 

unresolved, then either party may institute an action in the Circuit Court of the City of Bristol, 

Virginia, or if the subject or amount in controversy is within its jurisdiction, the General District 

Court of the City of Bristol, Virginia, and may thereafter pursue all available appeals in Virginia 

state courts, to the extent they have jurisdiction.  

(d) Nothing in Section 20(b) and 20(c) shall prevent a party from seeking

temporary injunctive or other temporary equitable relief in the Circuit Court of the City of 

Bristol if circumstances so warrant.   

(e) In the event of any Claim arising, Developer shall continue its

performance diligently during its pendency as if no Claim had arisen.  During the pendency of 

any Claim or other dispute in connection with payment, Developer shall be entitled to receive 

payments for non-disputed items, which District hereby agrees to make.   

(f) The provisions of this Agreement supersede any right at common law by

Developer for a claim of material breach or for rescission of the Agreement.  

(g) For purposes of this Section 20, “Claim” means a demand or assertion by

the Developer, seeking, payment of money, or other relief arising from or relating to the 

Agreement or any other Contract Document, any of its respective terms or conditions, or any of 

the Work. 
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21. Additional Guaranty And Assurance Of Performance Due To Developer
Being An LLC.

(a) The parties recognize that the District’s selection of Developer for entry

into this Agreement has been premised on the capabilities and resources of various members of 

Developer’s team proposed for the procurement leading to this Agreement, including Contractor, 

who is not a party to this Agreement and who is not in privity of contract with the District under 

this Agreement.  The District thus has premised entry into this Agreement upon receipt of 

adequate guaranties directly from Developer and Developer’s Contractor of performance of 

obligations under this Agreement.   

(b) As a condition of entry into this Agreement, should the Developer

establish an LLC to undertake, with the District’s written approval, any of the requirement of this 

Agreement,  Developer shall furnish a guaranty executed in the form of Exhibit G by Developer 

and Contractor. 

(c) Failure by Developer to provide the District the guaranty required in the

form of Exhibit G shall render the District’s obligations under this Agreement null and void.   

22. Equal Opportunity Employment.

(a) During the performance of this Agreement, the Developer agrees as

follows: 

(i) The Developer shall not discriminate against any employee or

applicant for employment because of race, religion, color, sex,

national origin, age, disability, or other basis prohibited by federal

or state law relating to discrimination in employment, except

where there is a bona-fide occupational qualification reasonably

necessary to the normal operation of the Developer. The Developer
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agrees to post in conspicuous places, available to employees and 

applicants for employment, notices setting forth the provisions of 

this nondiscrimination clause. 

(ii) The Developer, in all solicitations or advertisements for employees

placed by or on behalf of the Developer, shall state that Developer

is an equal opportunity employer.

(iii) Notices, advertisements and solicitations placed in accordance with

federal law, rule or regulation shall be deemed sufficient for the

purpose of meeting the notice, advertisement, and solicitation

requirements of this paragraph.

(b) The Developer shall cause to be included the provisions of the foregoing

paragraphs (a)(i), (a)(ii), and (a)(iii) (substituting the subcontractor or vendor for Developer as 

the obligated party) in every subcontract or purchase order of over $10,000, so that the 

provisions will be binding upon each subcontractor or vendor. 

23. Drug-Free Workplace; Compliance with Immigration Laws.

(a) During the performance of this Agreement, the Developer agrees to (i)

provide a drug-free workplace for the Developer’s employees; (ii) post in conspicuous places, 

available to employees and applicants for employment, a statement notifying employees that the 

unlawful manufacture, sale, distribution, dispensation, possession, or use of a controlled 

substance or marijuana is prohibited in the Developer’s workplace and specifying the actions that 

will be taken against employees for violations of such prohibition; (iii) state in all solicitations or 

advertisements for employees placed by or on behalf of the Developer that the Developer 

maintains a drug-free workplace; and (iv) cause to be included the provisions of the foregoing 
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clauses (substituting the subcontractor or vendor for the Developer as the obligated party) in 

every subcontract or purchase order of over $10,000, so that the provisions will be binding upon 

each subcontractor or vendor. 

(b) For the purposes of this paragraph, “drug-free workplace” means a site for

the performance of work done in connection with this Agreement by Developer where its 

employees are prohibited from engaging in the unlawful manufacture, sale, distribution, 

dispensation, possession or use of any controlled substance or marijuana during the performance 

of the Agreement. 

(c) The Developer does not, and shall not during the performance of this

Agreement, knowingly employ an unauthorized alien as defined in the federal Immigration 

Reform and Control Act of 1986. 

24. Records Inspection and Copying.  Developer agrees that the District and its

authorized representative may, at District’s option and expense, at reasonable times during 

business hours and upon reasonable prior notice, inspect and copy all records relating to the 

Project to the extent necessary to confirm compliance with the terms of the Agreement, until 

three (3) years after the earlier of final payment to Developer or termination of this Agreement.  

The Developer agrees to provide District adequate and appropriate work space at the 

Developer’s facilities in order to conduct such examinations.   

The District and its representatives shall use their best efforts to protect the 

confidentiality of (i) proprietary information from the records it inspects, (ii) trade secrets, and 

(iii) information exempt or protected from disclosure pursuant to applicable law.

25. Notices.
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(a) All notices and demands required under Sections 5, 16, 18 and 30 of this

Agreement shall be given in writing and sent by facsimile (with receipt confirmed) to the 

facsimile number below with confirmation at the telephone number below and a copy of the 

notice sent by United States first-class mail, postage prepaid, or by a nationally recognized 

overnight courier or by United States certified mail, postage prepaid, return receipt requested, 

and addressed as follows: 

To the District: Dr. Keith Perrigan 
Superintendent 
Bristol Virginia Public Schools 
220 Lee Street 
Bristol, VA  24201 
Phone 276-821-5600 
Fax 276-821-5601 

With a copy to: George Keith Martin, Esquire 
McGuireWoods LLP 
800 East Canal Street 
Richmond, VA  23219-3916 
Telephone:  804-775-1052 
Facsimile:  804-698-2105 

To Developer: J. A. Street & Associates 
c/o Jim Street 
245 Birch Street 
Blountville, TN  37617 
Telephone:  423-323-8017 
Facsimile:  423-323-1065 

With a copy to:  ____________________ 
____________________ 
____________________ 
____________________ 
____________________ 
____________________ 
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To the City:  Randall C. Eads 
City Manager 
City of Bristol 
300 Lee Street 
Bristol, VA  24201 
Telephone:  276-645-7333 

With a copy to: Randall C. Eads, Esquire 
City Attorney 
City of Bristol 
300 Lee Street 
Bristol, VA  24201 
Telephone:  276-645-7333 

Any party may, upon prior notice to the others, specify a different address for the giving 

of notice. Notices shall be effective one day after sending if sent by overnight courier or by 

facsimile (provided that, in the case of a facsimile, confirmation is made by telephone and first-

class mail), or three days after sending if sent by certified mail, return receipt requested.  

(b) With respect to any other notices required hereunder, including but not

limited to those related to design approvals described in Sections 6 and 10 of this Agreement, 

“notice” shall require written communication (e-mail is acceptable) only between the District and 

Developer and not the City or any counsel to the City or the Parties. 

26. Successors and Assigns.  Except as expressly otherwise provided, all of the

terms, covenants and conditions hereof shall be binding upon and inure to the benefit of the 

parties hereto and their respective successors and assigns.  This Agreement may not be assigned 

without the prior written consent of the parties to this Agreement.  

27. Time of the Essence.  The time periods and dates within which Developer agrees

to complete construction of the Project and to achieve Substantial Completion and Final 

Completion for the Work are of the essence of this Agreement.  The Developer shall proceed 

expeditiously with adequate forces and make diligent efforts to keep the Project on schedule, and 
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the Developer shall achieve for the Project Substantial Completion of the Work and Final 

Completion of the Work within the completion times specified in this Agreement, the Project 

Schedule, and the Design-Build Contract.  The District shall cooperate reasonably with 

Developer’s efforts to keep the Project on schedule. 

28. Independent Contractor.  It is expressly understood and agreed by the parties

hereto that Developer, in performing its obligations under this Agreement, shall be deemed an 

independent contractor and not an agent, employee or partner of the District. 

29. No Waiver.  The failure of the District or the Developer to insist upon the strict

performance of any provisions of this Agreement, the failure of the District or the Developer to 

exercise any right, option or remedy hereby reserved, or the existence of any course of 

performance hereunder shall not be construed as a waiver of any provision hereof or of any such 

right, option or remedy or as a waiver for the future of any such provision, right, option or 

remedy or as a waiver of a subsequent breach thereof.  The consent or approval by either party of 

any act by the other party requiring the first party’s consent or approval shall not be construed to 

waive or render unnecessary the requirement for the first party’s consent or approval of any 

subsequent similar act by the other party.  No provision of this Agreement shall be deemed to 

have been waived unless such waiver shall be in writing signed by the party to be charged. 

30. Severability.  If any term or provision of this Agreement shall be determined to

be invalid or unenforceable in any respect, it shall be replaced with a substantially similar 

provision to the greatest extent possible and the Agreement shall remain in full force and effect. 

31. Cooperation.  The parties agree to cooperate to achieve the objectives of this

Agreement and to use reasonable and good faith efforts to resolve all disputes and disagreements 

that may arise hereunder.  Each party agrees to designate representatives with the authority to 
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make decisions binding upon such party (subject in the case of the District to those matters 

requiring an appropriate School Board or City Council vote) so as to not unduly delay the Project 

Schedule. 

32. Conditional Assignment and Third-Party Beneficiary.  Developer hereby

assigns its Agreements with the Contractor, Architect, Engineer and other consultants that relate 

to the Project to the District or its designee.  Which assignment is conditioned on the default of 

the Developer hereunder.  Further, the District and the Lessor under the Master Lease (to be 

designated) shall be designated as Third-Party Beneficiaries under all Contracts that relate to the 

Project. 

33. Parties’ Representatives.  The parties shall each appoint a representative, who

may be either an employee or a specifically authorized contractor or other authorized agent of 

the party.  The name, responsibilities and authority, address and telephone number of the party’s 

representative will be provided to the other party in writing.  The party’s representative may be 

removed or replaced at any time without prior notice to the other party, but notification of the 

change, including the name and address of any successor representative, will be provided 

promptly to the other party in writing. 

34. No Mechanics Liens.  The Developer shall not allow any Mechanic’s

Liens to be filed against the Project, and it shall secure partial and final lien waivers from the 

Contractor and all subcontractors in a form approved by the District. 

35. Counterparts.  This Agreement may be executed in two or more counterparts,

each of which shall be deemed an original, but both of such counterparts together shall be 

deemed to be one and the same instrument.  It shall not be necessary in making proof of this 

Agreement or any counterpart hereof to produce or account for the other counterpart. 
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36. Entire Agreement.  This Agreement and the exhibits attached hereto and forming

a part hereof set forth all the covenants, promises, agreements, conditions and understandings 

between Developer and the District concerning the Project, and there are no covenants, promises, 

agreements, conditions or understandings, either oral or written, between them other than are 

herein set forth.  No alteration, amendment, change or addition to this Agreement shall be 

binding upon Developer or the District unless reduced to writing and signed by each party.  

Excerpts of Developer’s proposals are incorporated by reference for purposes of providing 

details concerning the overall intent of the parties.  However, no document incorporated by 

reference is intended to contradict this Agreement or contradict approved Scope Documents or 

Plans, such Scope Documents or Plans being the parties’ expression of their intent concerning 

the design, finish and equipping of the Project. 

37. Waiver of Claims for Consequential Damages.  The District and Developer

waive claims against the other for consequential damages arising out of or relating to this 

Agreement or the Design-Build Contract.  Developer also waives any claims for principal office 

or home office overhead.  Nothing contained in this paragraph shall be deemed to preclude an 

award of liquidated damages or payment of any amount due in accordance with this Agreement. 

38. Governing Law.  This Agreement shall be governed by, and construed in

accordance with, the laws of the Commonwealth of Virginia.  Exclusive and binding jurisdiction 

and venue for any disputes arising under or relating to this Agreement shall be in a court sitting 

in the City of Bristol, Virginia.  The provisions of this Agreement shall not be construed in favor 

of or against either party but shall be construed according to their fair meaning as if both parties 

jointly prepared this Agreement. 
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39. Annual Appropriation.  The financial obligations of the District in this

Agreement are subject to appropriation.  The District shall use reasonable efforts to secure the 

annual appropriations necessary to meet its financial obligations under this Agreement and the 

Design-Build Contract, and shall take all acts reasonably necessary to cause the City to make the 

annual appropriations to enable the timely availability of funds as contemplated pursuant to 

Section 9 of this Agreement.  If the Bristol City Council fails to appropriate sufficient funds in 

any fiscal year to pay the lease payments and other amounts when due under the Master Lease 

the next succeeding fiscal year, then a “Non-Appropriation Event” shall have occurred under 

such Master Lease.  If a Non-Appropriation Event occurs, then:  (a) the School Board shall give 

the Developer written notice at least 30 days prior to the end of the then current fiscal year of 

such Non-Appropriation Event together with written evidence of such failure by the Bristol City 

Council  (but failure to deliver such notice shall not extend the term of the Master Lease; (b) on 

or before the Termination for Non-Appropriation Date (as hereinafter defined), the School Board 

shall cease use of the New School covered by the Master Lease; and (c) the Master Lease shall 

terminate on the Termination for Non-Appropriation Date without penalty or expense to the 

School Board provided, that the School Board shall pay all rent and other amounts payable under 

the Master Lease for which funds shall have been appropriated, and provided further, that the 

School Board shall pay month-to-month rent at the rate set forth in the Master Lease for each 

month or part thereof that the School Board fail to cease use of the New School covered by the 

Master Lease.  “Termination for Non-Appropriation Date” means the last day of the fiscal year 

for which appropriations were made for the lease payment due under the Master Lease. 

40. Financial Statements.  Developer agrees to provide the District with copies of

complete and current financial statements for itself, and the Contractor, on an annual basis, or 
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more frequently if requested by the District.  The Developer may designate such financial 

statements as confidential proprietary information exempt from release under the Virginia 

Freedom of Information Act, and the District shall use reasonable efforts to maintain the 

confidentiality of such information. 

41. Off-Balance Lease Arrangement.   The Parties Acknowledge that the School

District may provide for financing through an off-balance lease arrangement which will provide 

for the issuance of bonds to finance the Contract Sum through the issuance of the exempt bonds 

by a Public Authority (the “Authority”) authorized to issue tax exempt bonds for a Project such 

as the New School.  To facilitate the off-balance sheet transactions, the Parties will be required to 

execute further documents and the Parties hereby agree to cooperate with each other and the 

Authority to facilitate and implement the financing required to develop the New School. 

42. Copy of Agreement to Auditor of Public Accounts.  The District shall submit a

copy of this Agreement to the Virginia Auditor of Public Accounts within thirty (30) days of its 

effective date.  

43. Approval by City of Bristol Condition Precedent to Agreement’s
Effectiveness.

It shall be a condition precedent to this Agreement’s effectiveness that entry into it first 

be approved by the Bristol City Council.  If this Agreement is not approved by the Bristol City 

Council by January 1, 2020, it shall be null and void unless Developer and the District both 

agree otherwise in writing.  
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IN WITNESS WHEREOF, the parties have executed this Comprehensive Agreement as 

of the day and year first above written. 

“DISTRICT” 

SCHOOL BOARD OF CITY OF BRISTOL, 
VIRGINIA 

By: 
 Its: 

“DEVELOPER” 

J.A. STREET AND ASSOCIATES, Inc. 
a  Virginia corporation 

By: 
Its:  ____________________________ 
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Exhibit A 

Attached. 

Conceptual Proposal 



Bristol, Virginia New Elementary School 

PPEA Response 

Volume I 

April 24, 2018 

BIS 
ARCHITECTS PFIC 

Beeson, Lusk & Street Inc 
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Exhibit B 

Attached. 

Detailed Proposal 
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Executive Summary 

J. A. Street & Associates, Beeson, Lusk & Street, and PFIC have teamed to provide 
the Bristol, Virginia School Board a working conceptual design and financing plan 
to enable the Board to move forward with the school consolidation/new school 
construction project.  
 
The Board selected the Van Pelt Elementary School campus and the adjoining 
Suncrest Park properties as the most viable location for a new school construction 
project. The information presented herein demonstrates that the site can easily 
accommodate a new school structure while leaving ample open space and 
recreational area for the community’s use and enjoyment. The proposed structure’s 
location is on an even plane with the existing school building providing a setting 
more in keeping with a continuous campus, allows for separate bus and 
automobile circulation, allows for natural buffering via tree retention, provides 
area for future recreational amenities to be added to the site, and can be 
constructed and financed within the school system’s stated budget.  
 

Our proposal provides an 85,684 square foot building with the following amenities: 

 cafetorium 

 high school size gymnasium with seating and concessions,  

 media center 

 music room 

 occupational/physical therapy area 

 speech rooms 

 computer labs 

 in-class restrooms for Pre-K and Special Ed classrooms 

 central courtyard 
 

This proposal offers a 30-Year triple net lease with a lease payment: $1,254,500. This 
lease payment includes the costs of issuance, debt service reserve, and underwriters 
discount in addition to the cost of the project.  Final financing plan to be negotiated 
and may differ from proposal. 
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1. Provide more detailed floor plans, a site plan, and elevations. We request the 
following design modifications be considered: 

 

 Modify the location of the access road to not impact the adjacent park or 
neighbors.  

The attached revised site plan relocates the access road off Suncrest Drive to a location 
substantially out of the tree line so that large mature trees may remain on the site. 

 Reduce the amount of parking by moving or eliminating bus parking. 

Bus parking has been removed from the revised site plan.  

 A site plan that incorporates Safe Routes to School initiatives. 

The revised site plan has been amended to add a sidewalk along the access drive from Suncrest 
and to extend the sidewalk from its terminus on Hill Terrace to Grandview. The plan also 
includes a plaza which will include benches and bike racks between Van Pelt and the new 
school.  

 Reduce the SF per student in order to reduce the overall SF of the building. 

This design is for an 85,684 square foot facility. This yields a ratio of 140.47 SF per student. 

 Provide green space between the proposed New Intermediate School and 
existing Van Pelt Elementary School. The green space should be considered for 
use as a multi-purpose field as currently shown on the site plans. 

Green space has been provided as requested and shown on the revised site plan. 

 Move location of multi-purpose field as currently shown on the site plans.  

The green space between the two school buildings will serve as the multi-purpose field.  

 Delete scope for relocation of tennis courts. 

The tennis courts have been deleted from the scope. 

Cloudland Elementary 
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New Bristol Virginia Intermediate School 

The school is composed of two main areas. A common use/access grouping of administration, computer 
classrooms, gymnasium, cafetorium, stage and media center. The common use spaces serve two wings of 
classrooms, which form the second main area of the school. The classroom wings contain teacher 
workrooms for planning and preparation, speech, resource, art and special education. Pre-Kindergarten 
rooms have self-contained toilets and grades 3-5 have convenient access to commercial toilets. 

Automobile and bus traffic drop-offs utilize separate 
entrances. The entrances are both visually accessible 
to the administrative area. The entrances are also 
exposed to the watch of a strategically located 
security officer office. The school is totally ADA 
accessible with a chairlift provided at an elevated 
stage. The remainder of the school is accessible from 
ground level. 

Heating and cooling with be provided by roof top 
units. These units provide conditioned and fresh air, 
eliminating the need for separate and expensive fresh 
air units. The roof top units can be serviced from the 
exterior, which minimizes classroom disturbances. 

The school will be fitted with fire alarms, sprinkler 
system, motion sensitive lighting, and LED light 
fixtures. The exterior of the school will be clad in 
brick masonry with precast concrete accents. Each 
classroom will have access to natural light. The main entrances will be filled with clerestory light from 
the roof(s) above.  

The school is designed and will be 
constructed for student safety, 
security, durability and comfort. The 
school will be acoustically separated 
for privacy, well lit, well insulated 
and environmentally friendly. 
Conveniently located storage will be 
provided for teachers and students. 
The school will be designed and built 
to perform as an excellent learning 
environment and a place where the 
community can come together to 
celebrate the educational 
development of their children. 
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1. How you propose to handle cost overruns in your financing plan?

PFIC anticipates any cost overruns will be covered by J.A. Street & Associates’ guaranteed maximum 
price bonded for performance, labor, completion, and materials.  

Unless there are changes to the contract, the GMP will remain unchanged.  

Indian Trail Middle School 

Mountain Mission School 
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Exhibit C 

Attached. 

Developer’s Budget 



Exhibit C 

Budget will be updated and detailed once GMP (Guaranteed Maximum 
Price) is generated.  Expected to be finalized in approximately 8 – 10 weeks 
after approval to enter comprehensive agreement.  Maximum lease 
payment, per Agreement, will not exceed $1,300,000 without prior District 
and City Council approval. 

XXXXXX
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Exhibit D 

Attached. 

Ground Lease Area 



Exhibit D 

Ground Lease Area 

Ground lease area highlighted.  Exact boundaries to be determined once 
plan design finalized. 
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Exhibit E 

Attached. 

Modified AIA Document A 141-2014 

And 

Modified Exhibits A141A and A141-C 



 AIA
®

 Document A141TM – 2014 
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ADDITIONS AND DELETIONS: 
The author of this document 
has added information 
needed for its completion. 
The author may also have 
revised the text of the 
original AIA standard form. 
An Additions and Deletions 
Report that notes added 
information as well as 
revisions to the standard 
form text is available from 
the author and should be 
reviewed. 

This document has important 
legal consequences. 
Consultation with an 
attorney is encouraged with 
respect to its completion 
or modification. 

Consultation with an 
attorney is also encouraged 
with respect to 
professional licensing 
requirements in the 
jurisdiction where the 
Project is located. 

ELECTRONIC COPYING of any 
portion of this AIA®  Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 

Exhibit E
Design-Build Amendment 

This Amendment is incorporated into the accompanying AIA Document A141™–2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the «  » day of « 
» in the year «  » (the “Agreement”)
(In words, indicate day, month and year.) 

for the following PROJECT: 
(Name and location or address) 

« Design-build delivery including architectural, engineering and construction of the New 
Intermediate School Project 
«  » 
«  » 

THE OWNER: 
(Name, legal status and address) 

 [The School Board of the City of Bristol, Virginia 
220 Lee Street 
Bristol, VA  24201] 

THE DESIGN-BUILDER: 
(Name, legal status and address) 

c/o Jim Street 
245 Birch Street 
Blountville, TN  37617 

The Owner and Design-Builder hereby amend the Agreement as follows. 

TABLE OF ARTICLES 

A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 

A.5 COST OF THE WORK 

ARTICLE A.1   CONTRACT SUM 
§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for the
Design-Builder’s performance of the Contract after the execution of this Amendment.
The Contract Sum shall be one of the following and shall include compensation the
Owner paid the Design-Builder for Work performed prior to execution of this
Amendment:
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[ «X » ] Cost of the Work plus the Design-Builder’s Fee with a Guaranteed Maximum Price, in accordance 
with Section A.1.4 below 

(Based on the selection above, complete Section A.1.2, A.1.3 or A.1.4 below.) 

§ A.1.2 Intentionally Deleted
§ A.1.3 Intentionally Deleted

§ A.1.4 Cost of the Work Plus Design-Builder’s Fee With a Guaranteed Maximum Price
§ A.1.4.1 The Cost of the Work is as defined in Article A.5, Cost of the Work.

§ A.1.4.2 The Design-Builder’s Fee:
(State a lump sum, percentage of Cost of the Work or other provision for determining the Design-Builder’s Fee and
the method for adjustment to the Fee for changes in the Work.)

«  » 

§ A.1.4.3 Guaranteed Maximum Price
§ A.1.4.3.1 The sum of the Cost of the Work and the Design-Builder’s Fee is guaranteed by the Design-Builder not to
exceed «  » ($ «  » ), subject to additions and deductions for changes in the Work as provided in the Design-Build
Documents. Costs that would cause the Guaranteed Maximum Price to be exceeded shall be paid by the Design-
Builder without reimbursement by the Owner.
(Insert specific provisions if the Design-Builder is to participate in any savings.)

«  » 

§ A.1.4.3.2 Itemized Statement of the Guaranteed Maximum Price
Provided below is an itemized statement of the Guaranteed Maximum Price organized by trade categories,
allowances, contingencies, alternates, the Design-Builder’s Fee, and other items that comprise the Guaranteed
Maximum Price.
(Provide information below or reference an attachment.)

«  » 

§ A.1.4.3.3 The Guaranteed Maximum Price is based on the following alternates, if any, which are described in the
Design-Build Documents and are hereby accepted by the Owner:
(State the numbers or other identification of accepted alternates. If the Owner is permitted to accept other alternates
subsequent to the execution of this Amendment, attach a schedule of such other alternates showing the change in the
Cost of the Work and Guaranteed Maximum Price for each and the deadline by which the alternate must be
accepted.)

«  » 

§ A.1.4.3.4 Unit Prices, if any:
(Identify item, state the unit price, and state any applicable quantity limitations.)

Item Units and Limitations Price per Unit ($0.00) 

§ A.1.4.3.5 Assumptions, if any, on which the Guaranteed Maximum Price is based:

«  » 
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§ A.1.5 Payments
§ A.1.5.1 Progress Payments
§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in
the Design-Build Documents.

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day
of the month, or as follows:

«  » 

§ A.1.5.1.3 Provided that an Application for Payment is received not later than the «last  » day of the month, the
Owner shall make payment of the certified amount to the Design-Builder not later than the «30th   » day of the
«following  » month. If an Application for Payment is received by the Owner after the application date fixed above,
payment shall be made by the Owner not later than «thirty  » ( «30  » ) days after the Owner receives the
Application for Payment.
(Federal, state or local laws may require payment within a certain period of time.)

§ A.1.5.1.4 With each Application for Payment where the Contract Sum is based upon the Cost of the Work, or the
Cost of the Work with a Guaranteed Maximum Price, the Design-Builder shall submit a statement in writing, under
oath or verified by affidavit, of the names and addresses of all parties furnishing labor, services, material, fixtures,
apparatus or machinery, forms or form work and of the percent of completion, unconditional lien waivers from the
Design-Builder and all applicable subcontractors and suppliers in a form acceptable to Owner and its lender, if any,
covering the prior month’s payment and conditional lien waivers from the Design-Builder and all applicable
subcontractors and suppliers in a form acceptable to Owner and its lender, if any covering the current month’s
Application for Payment, and any other evidence required by the Owner and its lender, if any, to demonstrate that
cash disbursements already made by the Design-Builder on account of the Cost of the Work equal or exceed
(1) progress payments already received by the Design-Builder, less (2) that portion of those payments attributable to
the Design-Builder’s Fee; plus (3) payrolls for the period covered by the present Application for Payment.  Failure
by the Design-Builder to provide any of the information required by this Section A.1.5.1.4, in a form acceptable to
the Owner, shall result in an incomplete Application for Payment which the Owner may reject and refuse to make
payment on until all required information is provided.  Lien waivers shall be required from all direct suppliers and
subcontractors to the Design-Builder, as well as any lower-tier suppliers or subcontractors.

§ A.1.5.1.5 With each Application for Payment where the Contract Sum is based upon a Stipulated Sum or Cost of
the Work with a Guaranteed Maximum Price, the Design-Builder shall submit the most recent schedule of values in
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among
the various portions of the Work. Compensation for design services, if any, shall be shown separately. Where the
Contract Sum is based on the Cost of the Work with a Guaranteed Maximum Price, the Design-Builder’s Fee shall
be shown separately. The schedule of values shall be prepared in such form and supported by such data to
substantiate its accuracy as the Owner may require. This schedule of values, unless objected to by the Owner, shall
be used as a basis for reviewing the Design-Builder’s Applications for Payment.

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with
Sections A.1.5.1.4 or A.1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections;
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts
previously paid. Such examinations, audits and verifications, if required by the Owner, will be performed by the
Owner’s auditors acting in the sole interest of the Owner.

§ A.1.5.1.7 Except with the Owner’s prior written approval, the Design-Builder shall not make advance payments to
suppliers for materials or equipment which have not been delivered and stored at the site.

§ A.1.5.2  Intentionally Omitted.
§ A.1.5.3  Intentionally Omitted.
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§ A.1.5.4 Progress Payments—Cost of the Work Plus a Fee with a Guaranteed Maximum Price
§ A.1.5.4.1 Applications for Payment where the Contract Sum is based upon the Cost of the Work Plus a Fee with a
Guaranteed Maximum Price shall show the percentage of completion of each portion of the Work as of the end of
the period covered by the Application for Payment. The percentage of completion shall be the lesser of (1) the
percentage of that portion of the Work which has actually been completed; or (2) the percentage obtained by
dividing (a) the expense that has actually been incurred by the Design-Builder on account of that portion of the
Work for which the Design-Builder has made or intends to make actual payment prior to the next Application for
Payment by (b) the share of the Guaranteed Maximum Price allocated to that portion of the Work in the schedule of
values.

§ A.1.5.4.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall be
computed as follows:

.1 Take that portion of the Guaranteed Maximum Price properly allocable to completed Work as 
determined by multiplying the percentage of completion of each portion of the Work by the share of 
the Guaranteed Maximum Price allocated to that portion of the Work in the schedule of values. 
Pending final determination of cost to the Owner of changes in the Work, amounts not in dispute 
shall be included as provided in Section 6.3.9 of the Agreement. 

.2 Add that portion of the Guaranteed Maximum Price properly allocable to materials and equipment 
delivered and suitably stored at the site for subsequent incorporation in the Work, or if approved in 
advance by the Owner, suitably stored off the site at a location agreed upon in writing; 

.3 Add the Design-Builder’s Fee, less retainage of Ten percent ( 10 %). The Design-Builder’s Fee shall 
be computed upon the Cost of the Work at the rate stated in Section A.1.4.2 or, if the Design-
Builder’s Fee is stated as a fixed sum in that Section, shall be an amount that bears the same ratio to 
that fixed-sum fee as the Cost of the Work bears to a reasonable estimate of the probable Cost of the 
Work upon its completion; 

.4 Subtract retainage of Ten percent ( 10 %) from that portion of the Work that the Design-Builder self-
performs; 

.5 Subtract the aggregate of previous payments made by the Owner; 

.6 Subtract the shortfall, if any, indicated by the Design-Builder in the documentation required by 
Section A.1.5.1.4 to substantiate prior Applications for Payment, or resulting from errors 
subsequently discovered by the Owner’s auditors in such documentation; and 

.7 Subtract amounts, if any, for which the Owner has withheld or nullified a payment as provided in 
Section 9.5 of the Agreement. 

§ A.1.5.4.3 The Owner and Design-Builder shall agree upon (1) a mutually acceptable procedure for review and
approval of payments to the Architect, Consultants, and Contractors and (2) the percentage of retainage held on
agreements with the Architect, Consultants, and Contractors; and the Design-Builder shall execute agreements in
accordance with those terms.

§ A.1.5.5 Final Payment
§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to
correct non-conforming Work discovered after final payment or to satisfy other requirements, if any, which extend
beyond final payment.

§ A.1.5.5.2 If the Contract Sum is based on the Cost of the Work, the Owner’s auditors will review and report in
writing on the Design-Builder’s final accounting within 30 days after the Design-Builder delivers the final
accounting to the Owner. Based upon the Cost of the Work the Owner’s auditors report to be substantiated by the
Design-Builder’s final accounting, and provided the other conditions of Section 9.10 of the Agreement have been
met, the Owner will, within seven days after receipt of the written report of the Owner’s auditors, either issue a final
Certificate for Payment, or notify the Design-Builder in writing of the reasons for withholding a certificate as
provided in Section 9.5.1 of the Agreement.

ARTICLE A.2   CONTRACT TIME 
§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized
adjustments, for Substantial Completion of the Work.
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§ A.2.2 The Design-Builder shall achieve Substantial Completion of the Work not later than «  » ( «  » ) days from
the date of this Amendment, ,time being of the essence, or as follows:
(Insert number of calendar days. Alternatively, a calendar date may be used when coordinated with the date of
commencement. If appropriate, insert requirements for earlier Substantial Completion of certain portions of the
Work.)

«  » 

Portion of Work Substantial Completion Date 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents. 
(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work.) 

« Time is of the essence with respect to this Agreement and the dates and time periods set forth herein, and the 
parties recognize the delays, expenses and difficulties involved in proving the actual loss suffered by Owner if 
Substantial Completion (subject to adjustments of the Contract Time as provided in the Contract Documents) is not 
achieved on time.  Accordingly, instead of requiring such proof, Owner and Design-Builder agree that as liquidated 
damages for delay (but not as a penalty), Design-Builder shall pay Owner $__________ per day for each day that 
expires after the date specified for Substantial Completion during which Substantial Completion is not achieved, 
until such time when Substantial Completion is finally achieved. 

The parties agree that the per diem measure of liquidated damages is a reasonable measure of the damages Owner is 
likely to suffer in case of delay, and Design-Builder agrees that it will not challenge the per diem amounts of 
liquidated damages imposed pursuant to this Section A.2.2.  Design-Builder hereby waives any defense as to the 
validity of any liquidated damages stated herein on the grounds that such liquidated damages are void as penalties 
not reasonably related to actual damages.  The parties further agree that the liquidated damages set forth in this 
Section A.2.2 shall be the Owner’s sole remedy for delay as a result of Design-Builder’s failure to achieve 
Substantial Completion within the time required by this Agreement.  The Owner may, but shall not be obligated to, 
deduct any liquidated damages that become due from any unpaid amounts then or which thereafter become due to 
the Design-Builder under the Contract Documents.  Any liquidated damages not so deducted from any unpaid 
amounts due the Design-Builder shall be immediately due and payable to the Owner upon demand.    » 

ARTICLE A.3   INFORMATION UPON WHICH AMENDMENT IS BASED 
§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the following:

§ A.3.1.1 The Supplementary and other Conditions of the Contract:

Document Title Date Pages

§ A.3.1.2 The Specifications:
(Either list the specifications here or refer to an exhibit attached to this Amendment.)

«  » 

Section Title Date Pages

§ A.3.1.3 The Drawings:
(Either list the drawings here or refer to an exhibit attached to this Amendment.)

«  » 

Number Title Date
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§ A.3.1.4 Intentionally deleted.

§ A.3.1.5 Allowances and Contingencies:
(Identify any agreed upon allowances and contingencies, including a statement of their basis.)

.1  Allowances 

«  » 

.2  Contingencies 

«  » 

§ A.3.1.6 Design-Builder’s assumptions and clarifications:

«  » 

§ A.3.1.7 Deviations from the Owner’s Criteria as adjusted by a Modification:

«  » 

§ A.3.1.8 To the extent the Design-Builder shall be required to submit any additional Submittals to the Owner for
review, indicate any such submissions below:

«  »

ARTICLE A.4   DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below:
(Identify name, title and contact information.)

.1 Superintendent  

«  » 

.2 Project Manager 

«  » 

.3 Others 

«  » 

§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below:
(List name, discipline, address and other information.)

«  »

ARTICLE A.5   COST OF THE WORK 
§ A.5.1 Cost To Be Reimbursed as Part of the Contract
§ A.5.1.1 Labor Costs
§ A.5.1.1.1 Wages of construction workers directly employed by the Design-Builder to perform the construction of
the Work at the site or, with the Owner's prior approval, at off-site workshops.

§ A.5.1.1.2 With the Owner’s prior approval, wages or salaries of the Design-Builder's supervisory and administrative
personnel when stationed at the site.
(If it is intended that the wages or salaries of certain personnel stationed at the Design-Builder's principal or other
offices shall be included in the Cost of the Work, identify below the personnel to be included, whether for all or only
part of their time, and the rates at which their time will be charged to the Work.)
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Person Included Status (full-time/part-time) Rate ($0.00) Rate (unit of time) 

§ A.5.1.1.3 Wages and salaries of the Design-Builder's supervisory or administrative personnel engaged at factories,
workshops or on the road, in expediting the production or transportation of materials or equipment required for the
Work, but only for that portion of their time required for the Work.

§ A.5.1.1.4 Costs paid or incurred by the Design-Builder for taxes, insurance, contributions, assessments and benefits
required by law or collective bargaining agreements and, for personnel not covered by such agreements, customary
benefits such as sick leave, medical and health benefits, holidays, vacations and pensions, provided such costs are
based on wages and salaries included in the Cost of the Work under Section A.5.1.1.

§ A.5.1.1.5 Bonuses, profit sharing, incentive compensation and any other discretionary payments paid to anyone
hired by the Design-Builder or paid to the Architect or any Consultant, Contractor or supplier, with the Owner's
prior approval.

§ A.5.1.2 Contract Costs. Payments made by the Design-Builder to the Architect, Consultants, Contractors and
suppliers in accordance with the requirements of their subcontracts.

§ A.5.1.3 Costs of Materials and Equipment Incorporated in the Completed Construction
§ A.5.1.3.1 Costs, including transportation and storage, of materials and equipment incorporated or to be incorporated
in the completed construction.

§ A.5.1.3.2 Costs of materials described in the preceding Section A.5.1.3.1 in excess of those actually installed to
allow for reasonable waste and spoilage. Unused excess materials, if any, shall become the Owner's property at the
completion of the Work or, at the Owner's option, shall be sold by the Design-Builder. Any amounts realized from
such sales shall be credited to the Owner as a deduction from the Cost of the Work.

§ A.5.1.4 Costs of Other Materials and Equipment, Temporary Facilities and Related Items
§ A.5.1.4.1 Costs of transportation, storage, installation, maintenance, dismantling and removal of materials, supplies,
temporary facilities, machinery, equipment and hand tools not customarily owned by construction workers that are
provided by the Design-Builder at the site and fully consumed in the performance of the Work. Costs of materials,
supplies, temporary facilities, machinery, equipment and tools that are not fully consumed shall be based on the cost
or value of the item at the time it is first used on the Project site less the value of the item when it is no longer used
at the Project site. Costs for items not fully consumed by the Design-Builder shall mean fair market value.

§ A.5.1.4.2 Rental charges for temporary facilities, machinery, equipment and hand tools not customarily owned by
construction workers that are provided by the Design-Builder at the site and costs of transportation, installation,
minor repairs, dismantling and removal. The total rental cost of any Design-Builder-owned item may not exceed the
purchase price of any comparable item. Rates of Design-Builder-owned equipment and quantities of equipment shall
be subject to the Owner's prior approval.

§ A.5.1.4.3 Costs of removal of debris from the site of the Work and its proper and legal disposal.

§ A.5.1.4.4 Costs of document reproductions, electronic communications, postage and parcel delivery charges,
dedicated data and communications services, teleconferences, Project websites, extranets and reasonable petty cash
expenses of the site office.

§ A.5.1.4.5 Costs of materials and equipment suitably stored off the site at a mutually acceptable location, with the
Owner's prior approval.

§ A.5.1.5 Miscellaneous Costs
§ A.5.1.5.1 Premiums for that portion of insurance and bonds required by the Design-Build Documents that can be
directly attributed to the Contract. With the Owner's prior approval self-insurance for either full or partial amounts
of the coverages required by the Design-Build Documents.
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§ A.5.1.5.2 Sales, use or similar taxes imposed by a governmental authority that are related to the Work and for
which the Design-Builder is liable.

§ A.5.1.5.3 Fees and assessments for the building permit and for other permits, licenses and inspections for which the
Design-Builder is required by the Design-Build Documents to pay.

§ A.5.1.5.4 Fees of laboratories for tests required by the Design-Build Documents, except those related to defective or
nonconforming Work for which reimbursement is excluded by Section 15.5.3 of the Agreement or by other
provisions of the Design-Build Documents, and which do not fall within the scope of Section A.5.1.6.3.

§ A.5.1.5.5 Royalties and license fees paid for the use of a particular design, process or product required by the
Design-Build Documents; the cost of defending suits or claims for infringement of patent rights arising from such
requirement of the Design-Build Documents; and payments made in accordance with legal judgments against the
Design-Builder resulting from such suits or claims and payments of settlements made with the Owner's consent.
However, such costs of legal defenses, judgments and settlements shall not be included in the calculation of the
Design-Builder's Fee or subject to the Guaranteed Maximum Price. If such royalties, fees and costs are excluded by
the second to last sentence of Section 3.1.13.2 of the Agreement or other provisions of the Design-Build Documents,
then they shall not be included in the Cost of the Work.

§ A.5.1.5.6 With the Owner's prior approval, costs for electronic equipment and software directly related to the Work.

§ A.5.1.5.7 Deposits lost for causes other than the Design-Builder's negligence, intentional misconduct or failure to
fulfill a specific responsibility in the Design-Build Documents.

§ A.5.1.5.8 With the Owner's prior approval, which shall not be unreasonably withheld, legal, mediation and
arbitration costs, including attorneys' fees, other than those arising from disputes between the Owner and Design-
Builder, reasonably incurred by the Design-Builder after the execution of the Agreement and in the performance of
the Work.

§ A.5.1.5.9 With the Owner’s prior approval, expenses incurred in accordance with the Design-Builder's standard
written personnel policy for relocation, and temporary living allowances of, the Design-Builder's personnel required
for the Work.

§ A.5.1.5.10 That portion of the reasonable expenses of the Design-Builder's supervisory or administrative personnel
incurred while traveling in discharge of duties connected with the Work.

§ A.5.1.6 Other Costs and Emergencies
§ A.5.1.6.1 Other costs incurred in the performance of the Work if, and to the extent, approved in advance in writing
by the Owner.

§ A.5.1.6.2 Costs incurred in taking action to prevent threatened damage, injury or loss in case of an emergency
affecting the safety of persons and property.

§ A.5.1.6.3 Costs of repairing or correcting damaged or nonconforming Work executed by the Design-Builder,
Contractors or suppliers, provided that such damaged or nonconforming Work was not caused by negligence,
intentional misconduct or failure to fulfill a specific responsibility of the Design-Builder and only to the extent that
the cost of repair or correction is not recovered by the Design-Builder from insurance, sureties, Contractors,
suppliers, or others.

§ A.5.1.7 Related Party Transactions
§ A.5.1.7.1 For purposes of Section A.5.1.7, the term “related party” shall mean a parent, subsidiary, affiliate or other
entity having common ownership or management with the Design-Builder; any entity in which any stockholder in,
or management employee of, the Design-Builder owns any interest in excess of ten percent in the aggregate; or any
person or entity which has the right to control the business or affairs of the Design-Builder. The term “related party”
includes any member of the immediate family of any person identified above.

§ A.5.1.7.2 If any of the costs to be reimbursed arise from a transaction between the Design-Builder and a related
party, the Design-Builder shall notify the Owner of the specific nature of the contemplated transaction, including the
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identity of the related party and the anticipated cost to be incurred, before any such transaction is consummated or 
cost incurred. If the Owner, after such notification, authorizes the proposed transaction, then the cost incurred shall 
be included as a cost to be reimbursed, and the Design-Builder shall procure the Work, equipment, goods or service 
from the related party, as a Contractor, according to the terms of Section A.5.4. If the Owner fails to authorize the 
transaction, the Design-Builder shall procure the Work, equipment, goods or service from some person or entity 
other than a related party according to the terms of Section A.5.4. 

§ A.5.2 Costs Not to Be Reimbursed as Part of this Contract
The Cost of the Work shall not include the items listed below:

.1 Salaries and other compensation of the Design-Builder's personnel stationed at the Design-Builder's 
principal office or offices other than the site office, except as specifically provided in Section A.5.1.1; 

.2 Expenses of the Design-Builder's principal office and offices other than the site office; 

.3 Overhead and general expenses, except as may be expressly included in Section A.5.1; 

.4 The Design-Builder's capital expenses, including interest on the Design-Builder's capital employed 
for the Work; 

.5 Except as provided in Section A.5.1.6.3 of this Agreement, costs due to the negligence, intentional 
misconduct or failure of the Design-Builder, Contractors and suppliers or anyone directly or 
indirectly employed by any of them or for whose acts any of them may be liable to fulfill a specific 
responsibility of the Contract; 

.6 Any cost not specifically and expressly described in Section A.5.1; and 

.7 Costs, other than costs included in Change Orders approved by the Owner, that would cause the 
Guaranteed Maximum Price to be exceeded. 

§ A.5.3 Discounts, Rebates, and Refunds
§ A.5.3.1 Cash discounts obtained on payments made by the Design-Builder shall accrue to the Owner if (1) before
making the payment, the Design-Builder included them in an Application for Payment and received payment from
the Owner, or (2) the Owner has deposited funds with the Design-Builder with which to make payments; otherwise,
cash discounts shall accrue to the Design-Builder. Trade discounts, rebates, refunds and amounts received from sales
of surplus materials and equipment shall accrue to the Owner, and the Design-Builder shall make provisions so that
they can be obtained.

§ A.5.3.2 Amounts that accrue to the Owner in accordance with Section A.5.3.1 shall be credited to the Owner as a
deduction from the Cost of the Work.

§ A.5.4  Other Agreements
§ A.5.4.1 When the Design-Builder has provided a Guaranteed Maximum Price, and a specific bidder (1) is
recommended to the Owner by the Design-Builder; (2) is qualified to perform that portion of the Work; and (3) has
submitted a bid that conforms to the requirements of the Design-Build Documents without reservations or
exceptions, but the Owner requires that another bid be accepted, then the Design-Builder may require that a Change
Order be issued to adjust the Guaranteed Maximum Price by the difference between the bid of the person or entity
recommended to the Owner by the Design-Builder and the amount of the subcontract or other agreement actually
signed with the person or entity designated by the Owner.

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment
provisions of the Design-Build Documents, and shall not be awarded on the basis of cost plus a fee without the prior
consent of the Owner. If an agreement between the Design Builder and a Contractor is awarded on a cost plus a fee
basis, the Design-Builder shall provide in the agreement for the Owner to receive the same audit rights with regard
to the Cost of the Work performed by the Contractor as the Owner receives with regard to the Design-Builder in
Section A.5.5, below.

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written
request.

§ A.5.5 Accounting Records
The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s
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auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts, Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 

§ A.5.6 Relationship of the Parties
The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants
with the Owner to exercise the Design-Builder’s best skill, care, judgment and attention in furthering the interests of
the Owner; to furnish efficient construction administration, management services and supervision; to furnish at all
times an adequate supply of workers and materials; and to perform the Work in an expeditious and economical
manner consistent with the Owner’s interests.

This Amendment to the Agreement entered into as of the day and year first written above. 

OWNER (Signature) DESIGN-BUILDER (Signature) 

«  »«  » «  »«  » 
(Printed name and title) (Printed name and title) 
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Exhibit F 

Attached. 

Project Schedule 



Bristol VA Intermediate School Schedule 

December 3, 2019 

 

12‐10‐19  City Council  

12‐11‐19  Notice to Proceed / Resume design 

1‐22‐20   Owner Review DD plans (50% plans) 

3‐29‐20   GMP 

4‐22‐20   Permitting 

5‐22‐20   Mass Grading 

6‐3‐20    Foundations  

8‐3‐21    Final punch list 
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Exhibit G 

To be attached, 

if needed.

LLC Guarantee  

107318510_3 



Exhibit G 

LLC Guarantee will not be required unless J.A. Street chooses to form an 
LLC to undertake development and financing per the agreement. 
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