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MEMORANDUM OF AGREEMENT  

THIS MEMORANDUM OF AGREEMENT (“Agreement”) is made and entered into effective as 
of the  ___ day of ____________, 2019, by and between PARK CITY MUNICIPAL CORPORATION, a 
Utah municipal corporation and body politic (“City”), and EMPIRE PASS MASTER OWNERS 
ASSOCIATION, INC., a Utah nonprofit corporation (“Association”), each a “Party” and collectively the 
“Parties” herein. 

Recitals 

A. The area known as Empire Pass (“Empire Pass”) is a residential mountain development 
located in Park City, Summit County, Utah, a portion of which is located within the boundaries and 
jurisdiction of the City. 

B. Empire Pass is governed by the covenants, conditions, and easements set forth in that 
certain Certificate of Amendment and Amended and Restated Master Declaration of Covenants, Conditions 
and Restrictions of Empire Pass recorded on December 14, 2004 as Entry No. 719855 in Book 1666 at Page 
1054 in the records of the Summit County Recorder, as amended and supplemented from time to time 
(collectively, “Declaration”). The Association is a Utah nonprofit corporation organized to administer and 
enforce the terms of the Declaration and to exercise the rights, powers, and duties set forth in the 
Declaration. 

C. Development within Empire Pass is governed by that certain Amended and Restated 
Development Agreement for Flagstaff Mountain, Bonanza Flats, Richardson Flats, the 20-Acre Quinn’s 
Junction Parcel, and Iron Mountain entered into by and between United Park City Mines Company, Deer 
Valley Resort Company, and Park City Municipal Corporation, a third class city of the State of Utah, and 
recorded on March 2, 2007, as Entry No. 806100 in Book 1850 at Page 1897 in the records of the Summit 
County Recorder, as amended or supplemented from time to time (“Development Agreement”). 

D. The Development Agreement required the Developer, as such term is defined in the 
Development Agreement, to develop a Historic Preservation Plan, which said 127 page Historic 
Preservation Plan was prepared by SWCA, Inc., on August 2000 and is entitled, Historic Preservation Plan 
for Flagstaff Mountain Association, Park City, Summit County, Utah, as amended or supplemented from 
time to time including by that certain Historic Preservation Plan, Exhibit 6 dated May 2001 (and 
subsequently Revised and Approved December 2001)(collectively, the “Historic Preservation Plan”). The 
Historic Preservation Plan, Exhibit 6 dated May 2001 (and subsequently Revised and Approved December 
2001)(“Exhibit 6”) identified historic preservation work needed at 21 historic mining sites within the 
Flagstaff Mountain Annexation Boundary and specified that the master homeowner association was 
responsible for maintaining any site that was not part of an ongoing operation. 

E. The Parties desire to enter into this Agreement to set forth a plan for the Association to 
address the Maintenance, as defined herein, needs of certain historic mining sites thereby satisfying the 
requirements of the Historic Preservation Plan for the time periods set forth herein.   

NOW THEREFORE, in consideration of the foregoing Recitals and the mutual covenants set forth 
herein, the Parties agree as follows: 

1. Recitals. The Recitals A through E are incorporated herein and made a part hereof. 
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2. Definition. As used herein, the term “Maintenance” or “Maintain” shall mean the 
maintenance work required to stabilize a structure to arrest decay but not to stop a structure’s decay 
completely. The term “Maintenance” or “Maintain” does not require that any work be performed to make 
a structure habitable or compliant with any code, regulation, statute, or law. The term “Maintenance” or 
“Maintain” refers to recommended repairs, stabilization and public protection options in Exhibit 6, and does 
not require that a structure be restored to habitability.  

3. Payments.  Association agrees to cause the following payments to be made, within 30 days 
of execution of this Agreement as follows: 

 To Park City Museum & Historical Society, the amount of Sixty-Five Thousand 
Dollars ($65,000), to reimburse the society for amounts expended in preserving the Little Belle Mine Ore 
Bin facilities in summer 2018. 

 To City, from Storied Deer Valley LLC, a Delaware limited liability company 
(“Storied”), and Redus Park City, LLC, a Delaware limited liability company (“Redus”), the amount of 
Forty Thousand Dollars ($40,000.00) each, for a total of Eighty Thousand Dollars ($80,000.00), to be held 
by City in escrow for costs incurred by the Association in completing the roof stabilization and related 
structure protection work at the Judge M + S building during the summer of 2019, and other priorities 
identified by the Director and agreed to by the Association. 

 The escrow described in Subsection 3(c) shall be distributed to Association, by 
City, within 14 days of Association supplying City with evidence of paid invoices for work performed on 
the Judge M + S building, and other priorities identified by the Director and agreed to by the Association. 

4. Process for Determining Maintenance Work to Be Done on Sites. From 2019 through 2029, 
the Association agrees to meet with the City’s staff (“Staff”), at a minimum, once a year, on or before each 
March 1st (the “Annual Meeting”) to discuss prior construction season’s Maintenance work and project 
prioritization and scope of any Maintenance work (“Scope of Work”) to be done during the upcoming 
construction season on any historic mining sites identified on Exhibit 6, with a priority being those projects 
identified on Exhibit “A” hereto (“Sites”). The Parties acknowledge that the Sites upon which it was 
mutually agreed that Maintenance work would take place are not located on land owned by or under long 
term lease to the Association. Notwithstanding any other provision of this Agreement to the contrary, the 
Parties agree that this Agreement shall be applicable to those Sites to the extent that legal access is provided 
to the Association, and as may be required to permit the Association to satisfy its obligations hereunder.  

 At each Annual Meeting, the Parties shall discuss, at a minimum, the following:   

(i) Review of the process, timeline and costs associated with the most recent 
construction season’s project(s); 

(ii) Determination of Scope of Work, process, responsibility and timeline for 
documenting and recording the project’s work; 

(iii) Determination if additional work is needed for the following year for the 
recently maintained, stabilized or completed Site(s); 

(iv) Review of potential need to secure any Sites to which no Maintenance 
work has been done in order to deter vandalism, damage or destruction, or 
to stabilize such Sites; 
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(v) Assessment of remaining funds and identification of funding strategies for 
the next year’s budget; 

(vi) Review and update of projects and Sites;  

(vii) Preparation by the Staff, after consultation with the Association, of an 
annual report to the Community Development Director; 

(viii) The results of City inspection of the Sites to evaluate their condition and 
potential work to be performed; 

(ix) Selection of projects for upcoming construction season; 

(x) Communication and coordination, as necessary, with the Friends of Ski 
Mountain Mining History (“FSMMH”); and 

(xi) Determination of the necessary permitting process, including timelines and 
responsible parties. 

 After the completion of the meeting, the Parties shall agree on the Scope of Work 
to be done during the upcoming construction season. 

5. Performance of Work on Sites. 

 Upon the agreement by the Parties of the Scope of Work to be undertaken during 
each construction season, Association shall be responsible for project management, oversight and payment 
of contractors.  Association shall provide City with project accounting at end of each construction season. 

 Unless otherwise agreed in writing, the Association shall be the contracting party 
on the mutually agreed Maintenance work on the Sites. The Association may apply its customary policies, 
procedures and requirements, including without limitation, insurance and workmen’s compensation 
requirements, to all contractors, subcontractors and materialmen working at a Site or accessing a Site 
through Empire Pass. 

 In connection with, or prior to, any work being performed, the Association shall 
submit work plans and cost estimates to a City-employed individual designated by the Staff.  Association 
shall be responsible for processing and payment of invoices for approved Scope of Work.  In the event 
that any work is performed directly by Association, Staff shall review and approve any payments to 
Association from Maintenance Funds.  At its option, the Association may also require lien/payment bond 
waivers from contractors paid from previous draw requests or disbursements (e.g., lien waivers provided 
“in arrears”), in accordance with ordinary and customary construction practices.  

6. Inspection, Maintenance, and Securing of Sites. The obligation to inspect the Sites for the 
purposes of this Agreement shall be upon the City, and the Association shall have no obligation to inspect 
or to monitor the Sites. Each construction season, Association shall diligently pursue the completion of 
Scope of Work agreed to in the Annual Meeting with Staff.  To the extent funds on hand are not sufficient 
to pay for contemplated annual Scope of Work, the Association and City will agree on a revised “Scope of 
Work” and estimated cost budget for such Maintenance work for the upcoming year based on funds 
available, subject to the following terms and conditions: 
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 On an annual basis for ten (10) years, on or before May 1st each year, the 
Association shall contribute half of the annual amount required to establish a maintenance fund in the 
amount of Forty Thousand Dollars ($40,000.00) (“Maintenance Fund”). In consideration of the Association 
entering into this Agreement, the City agrees to forego, annually, Twenty Thousand Dollars ($20,000.00) 
of “Open Space/Transit Management Fee” (“OSTM Fee”) income owed to the City each year from 
transactions according to Section 7.15 of the Declaration.  OSTM Fee income foregone by City shall be 
added to the Maintenance Fund and City shall allow the Association to utilize such OSTM Fee money for 
purposes of discharging the obligations described in this Agreement. The Association shall have the option, 
in its sole discretion, to pay all or a portion of its annual maintenance contribution in advance, and to credit 
the amount of prepaid maintenance contributions against the next year’s or years’ maintenance contributions 
that would otherwise be payable by the Association.  

 The Association’s initial obligation to contribute towards the Maintenance Fund 
shall be ten (10) years from the first maintenance contribution by the Association. On or before the ninth 
(9th) anniversary of the first maintenance contribution by the Association, the Parties agree to meet to 
discuss future ongoing funding levels appropriate to continue to satisfy Association’s obligations under 
Exhibit 6 to the Development Agreement, and a possible extension of this Agreement in furtherance thereof. 
Unless otherwise agreed, the Association and City contribution shall automatically renew for an additional 
ten (10) years, provided that the total annual Maintenance Fund amount shall be reduced to $20,000.00 
($10,000 each) unless otherwise agreed by the Parties.   

 The Association shall have the right, but not the duty, to spend monies out of the 
Maintenance Fund on other historical mining projects other than the Sites so long as such historical mining 
projects are located within the Flagstaff Annexation Boundary or Empire Canyon watershed and such 
expenditure is approved in advance by both the Association and the City.  After the first ten (10) years, the 
Association shall have the right, but not the duty, to spend monies out of the Maintenance Fund for open 
space responsibilities, including funding for the Conservation Easement grantees [City and Summit Land 
Conservancy] consistent with express purposes of the OSTM pursuant to the Development Agreement, and 
Open Space Technical Report. The agreement of the Association to spend Maintenance Fund monies on 
projects beyond those required under the Development Agreement and Historical Preservation Plan shall in 
no way create any ongoing responsibility for ongoing involvement with such projects.  

 Maintenance contributions made by the Association for these purposes during this 
ten (10) year period which are not spent for such purposes within the calendar year in which they are 
contributed will be carried over and combined with the maintenance contribution for the following year,  to 
be applied toward the mutually agreed Scope of Work for the following year, so that yearly maintenance 
contributions can accumulate to fund larger Maintenance projects, if necessary. Maintenance contributions 
will be held by the Association in the Maintenance Fund, and disbursed to pay for work upon mutual 
agreement of the Association and Staff.  

 Unless otherwise agreed in writing between the Parties, the Association shall be 
the contracting party for all required Maintenance work to be performed for the agreed ten (10) year period 
on Sites, and the Association may require such licenses, bonding, insurance and other conditions and 
requirements for third parties performing such work on behalf of the Parties as the Association customarily 
imposes on third party contractors working at Empire Pass. The City shall waive any permit, inspection and 
other fees applicable to work contracted for by the Association or the City pursuant to this Agreement. 
Nothing in the Association’s status as the “contracting party” shall impose any payment obligations or other 
financial liability on the Association, except as otherwise expressly set forth herein with respect to the 
maintenance contribution described above. The Association will use reasonable efforts to solicit three (3) 
quotes for any third party work and will inform the City Implementation Department of the status of any 
solicitation for work.   
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 Nothing herein shall be deemed to impose any obligation or legal liability on the 
Association for Maintenance of Sites, except as expressly provided in the Development Agreement/ Historic 
Preservation Plan and as mutually agreed between the Association and the City, and no ongoing obligations 
beyond those exist. 

7. Obligations of the Parties. The Parties agree that no later than six (6) months after execution 
of this Agreement by the Parties, the Parties shall have worked in good faith to prepare and shall have 
executed an updated historic preservation plan identifying outstanding work requirements on the Sites (the 
“New Exhibit”).  The update will take the form of an amendment to Exhibit 6, and require Planning 
Commission public hearing and approval, and a written acknowledgment of acceptance from both Parties.    

8. Long Term Maintenance License(s) and Access Rights.  Association and City shall make 
best efforts to secure long term maintenance and access rights required for Association to perform 
maintenance work on third party Sites as prescribed in Section 4 of this Agreement.  Association will be 
the initial point of contact with applicable property owners.  

9. Open Space Obligations. To clarify management responsibilities assigned under Section 
4.4 of Flagstaff Mountain Resort Open Space Management Plan, Exhibit 5 dated May 2001 (and 
subsequently Revised and Approved December 2001)(“Exhibit 5”), the Parties hereby agree and 
acknowledge that the Association is only responsible for managing any open space areas owned by the 
Association.   

10. No Assumption of Environmental Liability. Nothing in this Agreement or in the 
Association’s acting as contracting party for any of the work contemplated by this Agreement, shall be 
deemed an assumption of, or impose any liability on the Association, financial or otherwise, for any 
environmental remediation or clean-up related to the Sites, or the pre-existing conditions thereon. 

11. Due Authorization and Execution. Each Party hereto represents and warrants to the other 
Party that execution and delivery of this Agreement has been duly authorized by all necessary action. 

12. Successors and Assigns. The terms, covenants and conditions of this Agreement shall be 
binding on and inure to the benefit of the successors and assigns of the Parties. 

13. Notices. All notices under this Agreement must be in writing and delivered to the notice 
address below (i) by registered, express, or certified mail, (ii) by courier or messenger service, or (iii) by 
electronic mail with acknowledgement of receipt. Notice is deemed given on the date delivered or attempted 
but delivery is refused. 

If to the Association: 
 
Empire Pass Master Owners Association, Inc.  
Attn: President 
4188 SR 248 
P.O. Box 99 Kamas, Utah 84036 

With a copy to: 
 
Douglas C. Shumway, Esq.  
Miller Harrison Lawyers  
50 W. Broadway, Ste 450  
Salt Lake City, UT 84101 
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If to the City: 
 
Park City Municipal Corporation 
PO Box 1480 
Park City, Utah 84060 
Attention: Planning Department 

With a copy to: 
 
Park City Attorney's Office 
PO Box 1480 
Park City, Utah 84060 

Either Party may change its addresses for notices pursuant to a written notice which is given in accordance 
with the terms hereof. The foregoing notice requirements are subject to the provisions below. As used 
herein, the term “business day” shall mean any day other than a Saturday, a Sunday, or a legal holiday for 
which U.S. mail service is not provided. Whenever any date or the expiration of any period specified under 
this Agreement falls on a day other than a business day, then such date or period shall be deemed extended 
to the next succeeding business day thereafter. 

14. No Third Party Beneficiaries. Nothing in this Agreement is intended to create an 
enforceable right, claim or cause of action upon any third party that is not a Party to this Agreement, with 
the exception of the intended third party beneficiaries Redus Park City LLC and Storied. 

15. Miscellaneous.  

 Counterparts; Facsimile Transmission. This Agreement may be executed by 
facsimile and/or in any number of counterparts, any or all of which may contain the signatures of less than 
all the parties, and all of which shall be construed together as but a single instrument and shall be binding 
on the parties as though originally executed on one originally executed document. All facsimile counterparts 
shall be promptly followed with delivery of original executed counterparts. 

 Due Authorization and Execution. Each Party represents and warrants to the other 
Party that execution and delivery of this Agreement have been duly authorized by such Party, and that this 
Agreement is valid and binding upon such Party.  This Agreement is subject to approval by the City Council 
within forty-five (45) days of execution.   

 No Partnership. The parties do not by this Agreement, in any way or for any 
purpose, become partners or joint venturers of each other in conduct of their respective businesses or 
otherwise. 

 Severability. If any clause or provision of this Agreement shall be held to be invalid 
in whole or in part, then the remaining clauses and provisions, or portions thereof, shall nevertheless be and 
remain in full force and effect. 

 Waivers and Amendments. No provision of this Agreement may be waived to any 
extent unless and except to the extent the waiver is specifically set forth in a written instrument executed 
by the Party to be bound thereby. This Agreement may be amended or modified only by an instrument to 
that effect executed by the parties hereto, and only to the extent expressly set forth therein. 
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 Captions. The captions of each section are added as a matter of convenience only 
and shall be considered of no effect in the construction of any provision of this Agreement. 

 Attorneys’ Fees. If any Party hereto shall bring any suit or action against another 
for relief, declaratory or otherwise, arising out of this Agreement, the prevailing Party shall have and recover 
against the other Party, in addition to all court costs and disbursements, such sum as the applicable court 
may adjudge to be reasonable attorneys’ fees. 

 Governing Law. This Agreement shall be governed by and interpreted in 
accordance with the laws of the State of Utah. 

 Time of the Essence. Time shall be of the essence with respect to the performance 
and observance of the covenants, agreements, terms, conditions and provisions set forth herein. 

 No Default. Upon their execution of this Agreement, the Parties each acknowledge 
and agree that neither the Association, nor Redus, nor Storied are in Default under the Historic Preservation 
Plan.  So long as the Parties perform the obligations set forth in this Agreement, including diligently 
pursuing any additional maintenance or preservation work identified in the New Exhibit with available 
funding from the Maintenance Fund, there shall be no default under the Historic Preservation Plan. 

 Interpretation of this Agreement.  The Parties agree that the purpose of this 
Agreement, with its New Exhibit, shall be to modify, clarify and implement the Historical Preservation Plan 
and to confirm the responsibilities for implementation of the preservation purposes described in the 
Development Agreement.     

[Remainder of page intentionally left blank]  

[Signatures on following pages] 
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EXECUTED AS OF THE DATE FIRST WRITTEN ABOVE. 

  
  
“CITY” 
 
Park City Municipal Corporation, a Utah 
municipal corporation and body politic 
 
 
By: ______________________________ 

Mayor 
 

“ASSOCIATION” 
 
EMPIRE PASS MASTER OWNERS ASSOCIATION, 
INC., a Utah non- profit corporation 
 
 
By: ______________________________ 

 
 
Attest: 
 
By______________________________ 

City Recorder  
 
 
 

 

Approved as to Form: 
 
By______________________________ 

City Attorney’s Office  
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EXHIBIT “A” 

SITES- 

a) Judge Mining & Smelting Company Office. Because this structure is owned by a third 
party, any Maintenance required on this structure is contingent on the Association having secured 
easements from the third party owner to perform such Maintenance work. The Parties will work 
together to determine the scope of the required roof repair and other required Maintenance efforts.. 
The Parties agree that the Association’s Maintenance efforts will be limited to the building 
structure, and that the Association shall not be required to restore the interior in any way or to 
pursue any adaptive reuse of this structure. 

b) Daly West Mine Fire Hydrant Shacks. The Parties hereby agree that this structure is 
still in good condition. There is no apparent need for immediate work other than ongoing 
Maintenance. Because this structure is owned by a third party, any Maintenance required on this 
structure is contingent on the Association having secured easements from the third party owner of 
the structure to perform such repair work. 

c) Little Bell Mine Ore Bin. The Parties hereby agree that this structure is still in good 
condition. There is no apparent need for immediate work other than ongoing Maintenance. Because 
this structure is owned by a third-party, any maintenance required on this structure is contingent on 
the Association having secured easements from the third-party owner of the structure to perform 
such repair work. 

d) Interpretive Signs. The Parties hereby agree that the Association shall install, maintain, 
and replace those interpretive signs agreed to by the Parties in fulfilment of interpretive signage 
obligation in the Historic Preservation Plan.  
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