
Development Agreement June 6, 2019 

Page1.   
 

  

DEVELOPMENT AGREEMENT 

By and Between the City of Flowery Branch, Georgia and The Residential Group, LLC   

 

 This Development Agreement (the "Agreement") is entered into this ____ day of     

2019 (the “effective Date”) by and between the CITY OF FLOWERY BRANCH, a Georgia municipal 

corporation, (hereafter “the City”), and TRG FLOWERY BRANCH, LLC (hereafter referred to as “TRG” 

or the "Developer").   The City and TRG are collectively referred to herein as the “Parties.” 

 

 

ARTICLE I - RECITALS 

 WHEREAS, the City has determined that encouraging redevelopment within its historic 

downtown area, known locally as “Old Town Flowery Branch” is in the collective best interest of its 

citizens; and has prepared a redevelopment plan to create a walkable mixed-use development within Old 

Town, as outlined in the “City of Flowery Branch Old Town Redevelopment Plan” dated January 2, 2014 

(hereafter the “Redevelopment Plan”); and 

 

WHEREAS, the City has acquired certain properties in Old Town over time for municipal purposes, 

and with the objective of eventually offering some or all of those properties to the private sector for 

redevelopment; said properties being identified in Exhibit “A”, attached and incorporated herein, as 

parcels one (1) through nine (9), accordingly (hereafter the “City Parcels”), and has invited qualified 

developers to make proposals to the City to request development rights to some or all of said City Parcels, 

as further described in a Request for Proposals (RFP) issued by the City on March 6, 2017; and   

 

WHEREAS, the City has determined that in order to cause the Old Town Redevelopment Plan to be 

economically feasible, it has created the Old Town and Commercial Gateways Tax Allocation District 

(“TAD #1”) for the purpose of funding eligible redevelopment costs, in accordance with the Georgia 

Redevelopment Powers Law, and has entered into an Intergovernmental Agreement (“IGA”) with Hall 

County Georgia,  (the “County”) whereby the City and the County have agreed to annually contribute “tax 

allocation increments” for such purposes, until such time as the IGA expires and the TAD #1 is terminated; 

and  

 

WHEREAS, TRG has expressed interest to the City in exploring the acquisition of development rights 

to certain City-owned Parcels identified in Exhibit “A”, and more fully described later in this Agreement, 

for purposes of constructing a mixed-use project containing approximately 14 residential units, up to 8,000 

square feet of retail and/or office space, plus public greenspace; in a manner that is consistent with the 

City’s Redevelopment Plan, to be completed in phases as market conditions warrant, and the City hereby 

agrees to convey to TRG development rights to property identified in Exhibit “A” as City Parcel 7, also 

identified herein as a component of “Phase I” of the Project for such purposes; and 

WHEREAS, TRG intends to purchase a portion of property located along Phil Niekro Boulevard in 
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the City of Flowery Branch, identified by Hall County tax assessment records as Parcel 08113 001002, 

(the “Crow Property”), containing approximately 37.7 acres, as shown in Exhibit “B”, attached and 

incorporated herein, and which is also located within the TAD, to develop up to 338 multi-family 

apartments, as well as create commercial out-parcels to be retained by the seller, and which upon 

completion will make additional tax allocation increments available to fund eligible redevelopment costs 

within Phase I of the Project, and is therefore agreed by the Parties to be an integral component of the 

Project and part thereof; and  

 

WHEREAS, the Parties have determined that the best course of action for Phase 1 of the Project to 

be successful, is to simultaneously develop the Crow Property and to allow TRG to use cost sharing 

between the two developments to reduce overall project costs to the benefit of the Parties, and have also 

determined that simultaneously with the redevelopment of Parcel 7, the City should proceed in a timely 

manner to fund the construction of supportive public improvements, such as park space to be developed 

on Parcels 8 and 9 in the City’s Redevelopment Plan, plus hardscapes, landscaping, parking and 

streetscape improvements, for the benefit of its citizens and to support the Project, and to allow TRG to 

manage the construction of said supportive public improvements for the benefit of the City.  The identified 

public improvements, which are further illustrated in Exhibit “C”, are to be completed together with the 

redevelopment of City Parcel 7 as “Phase I Public Improvements” to support the Project; and  

 

WHEREAS, the City has determined that a contribution of tax increment financing (TIF) is warranted 

in order for the development of the Project to be economically feasible to undertake, and has identified 

certain Redevelopment Project costs that are in the public interest to help defray, and has authorized a 

maximum amount equal to Three Million, Five Hundred Thousand Dollars ($3,500,000) for the 

completion of Phase I Public Improvements, to be repaid through a combination of funding sources 

available to the City, including TIF; and 

 

 WHEREAS, the City has also authorized an additional maximum amount of Two Million Dollars 

($2,000,000) of tax increment financing (TIF) to TRG toward the development of Parcel 7, payable over 

a maximum of nineteen (19) single annual installments from tax allocation increments generated by the 

Project over the remaining life of the TAD, in accordance with a formula specified in this Agreement and 

for the purpose of enhancing the economic viability of the Project, including the construction of up to 

eight thousand (8,000) square feet of ground floor commercial space that will be conveyed to the City 

upon completion of those improvements; and 

 

WHEREAS, the City intends to engage the Gainesville-Hall County Development Authority to 

facilitate the transaction(s) necessary for TRG to develop the Project. 
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AGREEMENT 

 

NOW, THEREFORE, in consideration of the above and foregoing premises and the mutual 

covenants and agreements herein contained and for other good and valuable consideration, the Parties 

have agreed and do hereby agree as follows: 

 

 
 

ARTICLE II  

GENERAL TERMS 
 

Section 2.1 Definitions. Unless the context clearly requires a different meaning, the following 

terms are used herein with following meanings: 

 

"Act of Bankruptcy" means the making of an assignment for the benefit of creditors, the filing 

of a petition in bankruptcy, the petitioning or application to any tribunal for any receiver or any trustee of 

the applicable Person or any substantial part of its property, the commencement of any proceeding relating 

to the applicable Person under any reorganization, arrangement, readjustments of debt, dissolution or 

liquidation law or statute of any jurisdiction, whether now or hereafter in effect, or if, within 60 days after 

the filing of a bankruptcy petition or the commencement of any proceeding against the applicable Person 

seeking any reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar 

relief under any present or future statute, law or regulation, the proceedings have not been dismissed, or, 

if, within 60 days after the appointment, without the consent or acquiescence of the applicable Person, of 

any trustee, receiver or liquidator of the applicable Person or of the land owned by the applicable Person, 

the appointment has not been vacated. 

 

“Annual City TAD Payment” means the calculated sum of TRG Project Tax Allocation 

Increment due from the City to TRG on each Payment Date as further described in the TAD Payment 

Formula appearing in Section 5.2 of this Agreement. 

 

“Approved Project Plans” or “Project Plans” shall mean architectural plans, drawings and 

specifications as approved and maintained on file with the City of Flowery Branch, Department of 

Community Development, Permits and Inspections Office.  

 

“Approved Redevelopment Project Costs” means certain Project development costs and public 

improvements totaling a maximum of Five Million, Five Hundred Thousand Dollars ($5,500,000) and 

itemized in Exhibit “D”, which are defined as eligible redevelopment costs (within the meaning of the 

Redevelopment Powers Law), are consistent with City policies as applied to redevelopment within TAD 

#1 and have been recommended for approval by a duly formed TAD Advisory committee consisting of 

City and County Representatives. 
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“The Authority” means the Gainesville and Hall County Development Authority, a public 

corporation authorized under O.C.G.A. § 36-62-4 and formed in 1964 for the purpose of supporting 

economic development in Hall County.  The Authority possesses statutory powers which are needed to 

facilitate the transaction(s) necessary for the City and TRG to develop the Old Town Phase 1 Project.   

  

“Crow Property Multi-Family Project Site” means existing and future real property that may 

be developed within the existing Tax Parcel 08113 001002 and former Parcel 08113 001003, as identified 

in Hall County tax assessment records, and with the address of 5490 East Main Street, Flowery Branch 

GA totaling a combined 37.7 acres, more or less, as identified Exhibit “B” and as may be further 

subdivided in the future, and from which Tax Allocation Increment created as a result of new development 

to be constructed by TRG and other parties, shall be pledged by the City as repayment of the City’s 

obligations under this Agreement. 

 

“Certified Base Digest of (Crow Property) Multi-Family Project Parcels” means the total 

Digest (40%) value of real property located within the existing Tax Parcel 08113 001002 and former 

Parcel 08113 001003, and which form the boundaries of the Project as identified in Exhibit “B” when the 

TAD was certified as of December 31, 2007, in the amount of $722,088. 

 

“Certified Base Digest of Old Town Phase 1 Project Parcels” means the total Digest (40%) 

value of real property owned by the City of Flowery Branch and located within Parcels 08112A002013 

and 08112A002001, as identified in Hall County tax assessment records, and further delineated in Exhibit 

“A” as Parcel 7, which are improved by the former Flowery Branch City Hall and Police Station, totaling 

a combined 0.60 acres, more or less, plus any additional parcels as may assembled by TRG in the future, 

to form the boundaries of the Project as identified in Exhibit “C” when the TAD was certified, as of 

December 31, 2007, in the amount of $0.00. 

 

"City" means the City of Flowery Branch, Georgia, a municipal corporation and political 

subdivision of the State, acting through its legislative body, the City Council, and its successors and 

assigns.  Actions and responsibilities ascribed to the City in this Agreement may include those which may 

be delegated to the Authority or to other third parties, if determined by the City Council to be in the best 

interest of the City and its residents.  The City will also act in the capacity as the Redevelopment Agency 

as defined in the Redevelopment Powers Law and the Redevelopment Plan. 

 

"Effective Date" means #Month Day#, 2019 as the effective date of this Agreement. 

 

“Force Majeure” means an event or circumstance which is beyond the control and without the 

fault or negligence of the party affected and which by the exercise of reasonable diligence the party 

affected was unable to prevent, provided that event or circumstance is limited to the following: (a) a result 

of natural disaster, severe weather conditions, Acts of God (including fire, flood, earthquake, storm, 
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hurricane or other natural disaster), (b) acts of war, invasion, act of foreign enemies, hostilities (regardless 

of whether war is declared), civil war, rebellion, revolution, riots, insurrection, military or usurped power 

or confiscation, terrorist activities, (c) nationalization, government sanction, blockage, embargo, labor 

dispute, strike, lockout or interruption or failure of electricity or telephone service, (d) material shortage, 

lockouts or strike that materially interferes with construction. No party shall be declared in Default or be 

entitled to terminate this Agreement under Article VII (Default) in such circumstances. 

 

"Marketing Agent” or “Agent" means a licensed, third-party real estate management agency 

that the City may at its sole discretion, retain in the future to market, lease, and manage the City’s 

commercial real estate holdings on Main Street, including space to be constructed and conveyed to the 

City as part of the Old Town Phase 1 Project.    

 

"Material Change" means any significant modification to the approved plans for construction of 

the Project or individual component of the Project as would be reasonably determined by the City.  

Material changes may include but not be limited to changes in building square footages, exterior building 

elevations, construction materials or specifications contained in final Approved Project Plans filed with 

Flowery Branch Department of Community Development, Building Inspections Office and referenced in 

Exhibits “B” and “C”. 

 

“Old Town Phase 1 Project Site” means existing and future real property that may be developed 

within the existing Parcels 08112A002013 and 08112A002001, totaling a combined 0.60 acres, more or 

less, and as further specified in  Exhibit “C”, and from which Tax Allocation Increment created as a result 

of new development to be constructed by TRG, shall be pledged by the City as repayment of the City’s 

obligations under this Agreement. 

 

“Payment Date for TRG Project Tax Increments” or “Payment Date” means each April 30, 

commencing with April 30, 2020 and concluding no later than April 30, 2038. If any Payment Date from 

time to time occurs on a day other than a day on which the City is open for business (“Business Day”), 

the payment due on such Payment Date shall be made on the next succeeding Business Day. The Payment 

Date may be changed from time to time, if mutually agreed upon by TRG and the City. 

 

“Phase 1 Commercial Space” means that portion of the “Old Town Phase 1 Project as defined 

herein and identified in Exhibit “A” as Parcel 7, involving the construction of up to eight thousand (8,000) 

square feet of ground floor commercial space, according to the specifications and budgets detailed in 

Exhibits “C”, “D” and “E” respectively.  Phase 1 Commercial Space will be developed and conveyed to 

the City as a commercial condominium upon the satisfactory completion and the City’s acceptance of 

those improvements. 

 

“Phase 1 Public Improvements” shall mean the construction of certain public improvements, 

such as park space to be developed on real property located within Tax Parcel 08112A002013 and Parcel 
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08112A002001, as identified in Hall County tax assessment records, and further identified in Exhibit “A” 

as Parcels 8 and 9, owned by the City of Flowery Branch, along with identified hardscapes, landscaping, 

parking and streetscape improvements as illustrated in Exhibit “C”, and are scheduled to be completed 

together with the redevelopment of City Parcel 7. 

 

“Outstanding Balance of City TAD Payments” means at any given point in time during the term 

of this Agreement an amount equal to $2,000,000 minus the sum of all previous Annual City TAD 

Payments and/or Supplemental City TAD Payments made to TRG and/or its approved successors or 

assignees. 

 

"The Project" means the development of all properties defined elsewhere in this Section as 

located within the “Crow Property Multi-Family Project Site” and “Old Town Phase 1 Project Site”, 

together, as illustrated in Exhibits "B" and “C”, in accordance with the approved zoning categories within 

the City of Flowery Branch and in accordance with the Approved Zoning Ordinance and related 

stipulations adopted by the Flowery Branch City Council and appearing in Exhibit “E”.   

 

"Project Cost Estimates" mean the total estimated Project development costs associated with the 

construction, marketing and occupancy of the “Crow Property Multi-Family Project Parcels”, the “Old 

Town Phase 1 Project Parcels”, and “Phase 1 Public Improvements” as defined herein, and as itemized in 

Exhibit “D." 

 

“Supplemental City TAD Payment” means the sum of any voluntary payments the City may 

choose to add from time to time to the Annual City TAD Payment to the Project as described in Section 

5.2 of this Agreement, whether from other unallocated future TAD proceeds, from the City’s annual rental 

income from the Project, from the City’s sale of Phase 1 Commercial Space or from other available 

sources.  The City may consider making supplemental payments in order reduce the Outstanding Balance 

of City TAD Payments, or fully retire the City’s remaining obligations to TRG.  Supplemental payments 

will be credited against the Outstanding Balance of City TAD Payments in the same manner as regular 

Annual City TAD Payments. The City’s decision to make a Supplemental TAD Payment in any future 

year, as well as the amount of such payment(s), shall be voluntary and at the sole discretion of the City.  

 

"Redevelopment Powers Law" means the Redevelopment Powers Law, O.C.G.A. §36-44-1, et 

seq., as amended. 

 

“Tax Allocation District #1”, also known as the “Old Town and Commercial Gateways TAD” or 

“the TAD” means that certain property described in the City of Flowery Branch Redevelopment Plan for 

Tax Allocation District #1: Old Town and Commercial Gateways, (“the Redevelopment Plan") and being 

further identified on Map 1, page 6 of the Redevelopment Plan and containing those real property tax 

parcels listed in Appendix B of said Redevelopment Plan, being duly created by Resolution of the Flowery 

Branch City Council and the Tax Allocation District #1 being certified and made effective as of December 
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31, 2007.  

 

“TAD Advisory Committee or (TADAC)” means a committee formed under the terms of the 

2008 Intergovernmental Agreement between the City and County to review and authorize the City to 

approve applications for the use of Tax Allocation Increments generated within TAD #1, consisting of 

members appointed by and representing the City and County and, having met on August 30, 2018, 

approved and recommended to the City Council, the City’s assumption of certain Redevelopment Project 

Costs referenced in this Agreement.   

 

“TAD #1 Special Fund” or TAD Special Fund means a major governmental special revenue fund 

established by the City of Flowery Branch, into which Tax Allocation Increment is deposited for the 

purpose of financing capital investments to revitalize the City’s commercial/downtown area and for 

related purposes, in accordance with the objectives outlined in the Redevelopment Plan. 

 

“TAD #1 Tax Allocation Increment” means the positive tax allocation increment (within the 

meaning of the Redevelopment Powers Law) levied and collected within the entire Old Town and 

Commercial Gateways TAD as a whole, at the TAD millage rates then in force in the City and County. 

Should the Hall County Board of Education in the future elect to include its tax allocation increment in 

the TAD, then the tax millage rates in the preceding sentence will include the Hall County Board of 

Education tax millage rates then in force. 

 

“TAD #1 Millage Rates” means that portion of future millage rates levied on real property which 

have been pledged for the purpose of calculating positive tax allocation increments. 

 

"TAD Payment Formula" means the agreed upon method to calculate Annual City TAD 

Payments due from the City to TRG as further described in the TAD Payment Formula presented in 

Section 5.2 of this Agreement. 

 

"Tax Increment Financing (TIF)" shall in this case mean annual payments, bonds, notes or other 

forms of financing to be issued by the City to finance or repay its obligations under the terms of this 

agreement, which are issued on the basis of pledging for the payment or security for payment of such 

obligations, incremental future property tax revenues to be generated within the City of Flowery Branch,  

“Old Town and Commercial Gateways Tax Allocation District” (TAD #1).  

 

"TRG" means TRG Flowery Branch, LLC, a Georgia Limited Liability Company, its successors 

and assigns, which has proposed to construct certain multi-family and mixed-use developments and has 

applied to the City of Flowery Branch for Tax Increment Financing to defray certain eligible 

redevelopment costs. 

 

“TRG Project Tax Allocation Increment” means the positive tax allocation increment (within 
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the meaning of the Redevelopment Powers Law) levied and collected within that portion of TAD #1 

occurring within the combined boundaries of the Multi-Family Project Site and the Old Town Phase 1 

Project Site, as previously defined and further identified in Exhibits “B” and “C”, at the future tax millage 

rates then in force in the City and County. Should the Hall County Board of Education in the future elect 

to include its tax allocation increment in the TAD, then the tax millage rates in the preceding sentence will 

include the Hall County Board of Education millage rates then in force.   

 

 Additional terms not specifically defined herein shall carry their usual and customary meanings 

under the Redevelopment Powers Law and related applicable statutes. 

 

Section 2.2 Singular and Plural. Words used herein in the singular, where the context so permits, 

also include the plural and vice versa. The definitions of words in the singular herein also apply to such 

words when used in the plural where the context so permits and vice versa. 

 

 

ARTICLE Ill 

REPRESENTATIONS AND WARRANTIES 
 

Section 3.1 Representations and Warranties of The Residential Group, LLC. TRG hereby 

represents and warrants to the City that: 

 

(a) Organization and Authority. TRG is a limited liability company, in good standing and 

authorized to transact business in the State. The manager of TRG has the requisite power and authority 

to execute and deliver this Agreement, to incur and perform its obligations hereunder, and to carry out 

the transactions contemplated by this Agreement. 

 

(b) Due Authorization, Execution and Delivery. The execution, delivery, and performance of 

this Agreement has been duly authorized by all necessary action and proceedings by or on behalf of 

TRG and no further approvals or filings of any kind, including approval of or filing with any 

governmental authority, are required by or on behalf of TRG as a condition to the valid execution, 

delivery, and performance by it of this agreement. This Agreement, when duly executed and delivered 

by each party hereto, will be the valid, binding and enforceable obligation of TRG in accordance with 

its terms, subject to matters and laws affecting creditors' right generally and to general principles of 

equity. 

 

(c) Organizational Documents. TRG's organizational documents are in full force and effect 

and have not been modified or supplemented on those submitted to the City, and no fact or 

circumstance has occurred that, by itself or with the giving of notice of the passage of time or both, 

would constitute a default thereunder. 

 



 

Development Agreement June 6, 2019 

 

Page9. 

(d) Bankruptcy.  No Act of Bankruptcy has occurred with respect to TRG. 

 

(e) No Litigation. There is no action, suit or proceeding pending or, to the knowledge of TRG 

threatened against or affecting TRG in any court, before any arbitrator or by any governmental body 

which (i) in any manner raises any question affecting the validity or enforceability of this Agreement, 

(ii) could materially and adversely affect the business, financial position or results of operations of 

TRG, or (iii) could materially and adversely affect the ability of TRG to perform its obligations 

hereunder. 

 

(f) No Undisclosed Liabilities. TRG is not subject to any material liability or obligation, 

including contingent liabilities. TRG is not in default under or in breach of any material contract or 

agreement, and no event has occurred which, with the passage of time or giving of notice (or both) 

would constitute such a default, which has a material adverse effect on the ability of TRG to perform 

its obligations under this Agreement. 

 

(g) Principal Office. The address of TRG 's principal place of business is 7000 Peachtree 

Dunwoody Road, NE, Building 14, Suite 300, Atlanta, GA 30328. 

 

(h) Licenses and Permits. TRG possesses, and will at all times possess, all required franchises, 

patents, copyrights, trademarks, trade names, licenses and permits, and rights in respect of the 

foregoing, adequate for the conduct of its business substantially as now conducted or as it is intended 

to be conducted with respect to the Project (with the exception of building permits), without known 

conflict with any rights of others. 

 

(i) Plans.  During the ordinary course of the development process, TRG will furnish the City 

with a complete set of the plans to be approved by the City. The plans so furnished to the City comply 

with all applicable zoning and related governmental requirements and, upon receipt of City approval, 

shall become Exhibit "D".  The Approved Project Plans and accompanying building permits and 

inspection records shall be dated effective as of the date of receipt of the building permits and will be 

maintained on file with the City's Department of Community Development, Building Inspection 

Office. 

  

(j) Project Cost Estimates.   TRG has furnished the City with a current representation of the 

estimated Project construction costs, including that portion of Project construction and development 

costs to be reimbursed through Annual City TAD Payments; including Old Town Phase 1 Public 

Improvements and Phase 1 Commercial Space.  

 

Section 3.2 Representations and Warranties of the City. The City hereby represents and 
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warrants to TRG that: 

 

(a) Organization and Authority. The City is a municipal corporation duly created and existing 

under the laws of the State. The City has the requisite power and authority to execute and deliver this 

Agreement, to incur and perform its obligations hereunder, and to carry out the transactions 

contemplated by this Agreement.  

 

(b) Due Authorization, Execution and Delivery. The execution, delivery, and performance of 

this Agreement has been duly authorized by the City of Flowery Branch. This Agreement, when duly 

executed and delivered by each party hereto, will be the valid, binding and enforceable obligation of 

the City in accordance with its terms, subject to matters and laws affecting creditors' right generally 

as to political bodies and to general principles of equity. 

 

(c) No Litigation. There are no actions, suits, proceedings or investigations of any kind 

pending or threatened against the City before any court, tribunal or administrative agency or board or 

any mediator or arbitrator that questions the validity of this Agreement or any action taken or to be 

taken pursuant hereto. 

 

ARTICLE IV  

DUTIES, RESPONSIBILITIES AND SPECIAL COVENANTS OF TRG 
 

Section 4.1 Construction of the Project. TRG or its affiliate shall develop and construct the 

Project in accordance with approved zoning by the City of Flowery Branch; and (a) with respect to the 

Crow Property Multi-Family Project Site in accordance with the approved Ordinance of Rezoning adopted 

for same by the Flowery Branch City Council; and (b) with respect to the Old Town Phase 1 Project Site 

in accordance with the Zoning Ordinance and the Historic Preservation Ordinance; such ordinances being 

attached as Exhibit “E”. TRG shall construct the Project in a good workmanlike manner in accordance 

with the Approved Project Plans. 

 

(a) Additional Stipulations - Crow Property Multi-Family Project. For this component of the 

Project, TRG shall provide the City with site plans and construction documents which, upon approval 

by the City, shall become part of this Agreement as parts of Exhibits “B”, “D”, and “E”.  However, 

TRG’s duties and responsibilities stipulated in this Section shall only apply to the construction of 

multi-family apartments, plus certain associated site improvements which are within the scope of the 

Project.  The Parties agree that TRG shall not be responsible for the timing, design, development, 

construction, construction cost, permit (except land disturbance), occupancy, or future development 

of the retail outparcels identified in Exhibit “B”.   

  

(b) Additional Stipulations – Old Town Phase 1 Project.  TRG shall provide the City with site 
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plans and construction documents, which, upon approval by the City, shall become part of this 

Agreement as parts of Exhibits “C”, “D”, and “E”.  In addition to compliance with zoning, TRG agrees 

to the following:  

 

(i) TRG will work with the City and the Authority to secure an ownership interest in the Old 

Town Phase I project site, as well as a possible temporary ownership or easement interest in any 

City Parcels as may be needed to construct the planned Phase I public improvements as illustrated 

in Exhibit “C”.   

 

(ii) TRG will provide the City with detailed construction drawings, plans, specifications and a 

construction budget for the Phase 1 Commercial Space.  Submitted documents will itemize costs 

associated with the portion of TRG’s budget for the Phase 1 Commercial Space, which is to be 

reimbursed from future Tax Allocation Increments and deeded to the City upon completion of the 

Project.  Unless authorized by the City as a future amendment to this Agreement, that budget will 

not exceed the sum of One Million, Five Hundred Thousand dollars $1,500,000, including a 

reasonable budget allowance for tenant improvements.  Documents provided to the City will be 

sufficiently detailed to specify the condition and level of finish of commercial tenant spaces to be 

delivered within the scope of the Agreement, before being fit out to tenant specifications.  Because 

ownership of the Phase 1 Commercial space will be transferred to the City or its assignee upon 

completion of the Project, the plans for the Phase 1 Commercial Space must be satisfactory to and 

approved by the City Council, prior to the start of construction. 

   

(iii) TRG will also provide the City with detailed construction drawings, plans, and 

specifications for the remainder of the Old Town Phase 1 Project, including residential units and 

associated site improvements.  The portion of TRG’s budget for the remainder of the Old Town 

Phase 1 Project, which does not involve the ground floor commercial space and is to be reimbursed 

from future Tax Allocation Increments, shall not exceed the sum of Five Hundred Thousand 

dollars $500,000.  The City’s approval of plans for the residential portion of the Old Town Phase 

1 Project will be treated as part of the City’s normal permitting process. 

 

(iv) TRG will supply the City with copies of plans for the individual commercial tenant spaces 

for use by its Agent, in a format suitable for marketing purposes.  While onsite completing the 

residential portion of the Old Town Phase I Project, TRG agrees to cooperate with and support the 

City’s efforts to market the Phase 1 Commercial Space to tenant prospects, including preparing 

cost estimates, and arranging for the construction of requested tenant improvements and 

coordinating with contractors working on the Project, to build out individual spaces to tenant 

specifications. 

 

(v) The City will establish a reasonable reporting mechanism for TRG to provide the City with 

regular construction progress reports, either on a monthly or quarterly basis at the City’s discretion, 

to adequately monitor and document TRG’s progress toward completing the Phase 1 Commercial 
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Space in accordance with the stipulations outlined in Section IV(b).  The City will provide TRG 

with the proposed format and desired contents of the construction progress report, and TRG may 

request modifications before agreeing to the City’s reporting requirements. Once approved, TRG 

agrees to consistently follow the agreed reporting format through completion of the Project. 

 

(vi) Should the City retain its own independent construction or project manager to monitor 

TRG’s execution of the Old Town Phase 1 Project, TRG agrees to fully cooperate, at no cost or 

expense to TRG, with the City’s representative to verify that the Project is being constructed in 

accordance with the specifications and procedures detailed in this Agreement. 

 

(vii) Within a maximum of 30 days following the City’s issuance of a certificate of occupancy 

for the last residential unit in the Old Town Phase 1 Project, and the satisfactory completion of 

ground floor commercial space to the City’s specifications, TRG will convey to the City and the 

City will accept ownership of the Phase 1 Commercial space in accordance with Section 4.1.(c) 

below.  Transfer of ownership may occur prior to the City’s successful leasing of all ground floor 

commercial space, which may cause part or all of the line item budget for tenant improvements 

under Section 4.1.(b)(ii) to be unspent when ownership is transferred.  Should the City assume 

ownership of the property with a balance of funds budgeted and available for additional tenant 

improvements, TRG agrees to make a cash payment to the City upon such transfer for the 

remaining balance, which the City will deposit to a fund dedicated exclusively to future tenant 

improvements. 

 

(c) Property Transfer and Condominium Documents – Old Town Phase 1 Project.  Prior to 

assuming ownership of City Parcel 7 for the purpose of developing the Old Town Phase 1 Project, 

TRG agrees to prepare or have prepared, a draft of condominium and related legal documents, 

necessary to enable the City, or its representative, successors or assigns, to assume ownership of the 

Phase 1 Commercial Space as a commercial condominium(s) upon the project’s completion.  These 

documents should be sufficiently detailed to address the governance of the condominium; as well as 

individual rights and obligations with respect to shared building maintenance costs, allowable 

tenants/uses, insurance requirements, protective covenants, easements and related provisions that are 

typically contained in condominium ownership arrangements within mixed-use buildings.  These 

documents will be subject to review by the City and/or the Authority for comment and approval.  TRG 

further agrees to assist the City and/or the Authority by reviewing and approving legal documents 

needed to support the City’s transfer of development rights to Parcel 7 for such purposes. 

  

Section 4.2. Approvals Required for the Project. TRG will obtain or cause to be obtained all 

necessary governmental approvals for the Project and will comply with all legal requirements of any 

governmental body regarding the use or condition of its Project. The City agrees to process building permit 

applications in a prompt and timely manner in accordance with its normal rules and procedures. 

 

Section 4.3. Delay or Abandonment. Subject to Force Majeure, TRG agrees to diligently pursue 
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through completion the development of the Project as defined herein. TRG agrees that in the event that 

construction should be halted or delayed by ninety (90) days or more, subject to Force Majeure, the City 

shall give TRG notice to recommence construction and that construction shall be recommenced within 

thirty (30) days thereafter and failure to recommence construction shall constitute a default under this 

Agreement. 

 

Section 4.4. Material Modifications. TRG agrees to develop the Project in accordance with the 

Approved Project Plans and the Approved Rezoning Ordinance shown in Exhibit “E”. TRG shall not 

materially and substantially change or modify the Approved Project Plans without following the procedure 

set forth in the City of Flowery Branch Code which procedures require the approval of the City Council 

to change or modify the plan of development.  

 

Section 4.5. Payment of Property Taxes.  TRG Project Tax Allocation Increment and resulting 

Annual City TAD Payments due to TRG are calculated on the basis of applicable property taxes levied 

and collected on all real property located within the boundaries of the Crow Property Multi-Family Project 

Site and the Old Town Phase 1 Project Site, together, and whether owned by TRG or other parties. TRG 

agrees to promptly pay all annual property taxes owed by TRG, and upon the City’s request, to provide 

copies of property tax bills received and receipts for tax payments made, no later than seven (7) days prior 

to the scheduled Payment Date upon which the City’s Annual TAD Payment is due.  Should TRG fail to 

pay property taxes owed during the applicable tax year or fail to provide applicable payment records 

requested by the City, the City may delay the Payment Date until such time as this information is provided. 

Upon receipt of copies of the property tax bills and paid receipts, the City shall promptly process the 

Annual TAD Payment generated from applicable property tax payments received in accordance with this 

Agreement.  This provision shall only apply to annual property taxes owed by TRG, its successors or 

assigns. The terms of this Agreement shall not obligate the City to take any action beyond usual and 

customary enforcement measures to collect unpaid taxes owed by other parties.  

 

Section 4.6. Limitation on Future Property Tax Appeals.  TRG understands and agrees that 

both TRG and the City have an interest in generating future TRG Project Tax Allocation Increment that 

is sufficient to pay off the City’s obligations to TRG as quickly as possible, so that any remaining revenues 

after repayment of TRG, over the remaining life of the TAD, can be invested in other beneficial projects 

within the District.  Therefore, for as long as this Agreement remains in effect, TRG shall voluntarily limit 

its right to appeal future valuations of the Project by the Hall County Assessor, particularly if (a) the appeal 

process delays payment of property taxes due the City and County more than 30 days beyond the date that 

payment of City Property Taxes would otherwise be due; or (b) TRG’s successful appeal would reduce 

the taxable full value of TRG’s holdings in the Project when fully completed, below a minimum combined 

threshold of Thirty Six Million, Eight Hundred Thousand Dollars ($36,800,000).  Should TRG decide to 

appeal a future valuation of its combined holdings in the Project or any Project component, the City may, 

at its discretion, reduce or eliminate any Supplemental City TAD Payment for that year or any future year.   
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Section 4.7. Litigation. TRG will notify the City in writing, within thirty (30) days of its having 

knowledge thereof, of any actual, pending, or threatened litigation or adversarial proceeding in which a 

claim is made against TRG or against the site or the Project, and of any judgment rendered against TRG.  

Additionally, the City will notify TRG in writing, within thirty (30) days of its having knowledge thereof, 

of any actual, pending, or threatened litigation or adversarial proceeding in which a claim is made against 

the City regarding the Project or TAD Payments. 

 

Section 4.8. Compliance with Laws, Contracts, Licenses, and Permits. TRG will make good 

faith efforts to comply in all material respects with (a) all applicable laws, (b) all restrictions, covenants 

and easements affecting the Project, (c) all applicable decrees, orders and judgments, and (d) all licenses 

and permits required by applicable laws and regulations for the conduct of its business or the ownership, 

use or operation of its properties. 

 

Section 4.9. Construction Management Agreement for Phase 1 Public Improvements.  If 

requested by the City, TRG agrees to propose terms and, after acceptance by the City, assume 

responsibility to act in the capacity of construction manager for the City and/or the Authority, to manage 

the development of all or part of those Phase 1 Public Improvements, which the City agrees to complete 

under Section 5.6  The terms of the construction management agreement are to be negotiated and finalized 

when the City’s plans for the Phase 1 Public Improvements are sufficiently complete to enable TRG to 

propose a specific scope of services. Upon approval by the Parties the Construction Management 

Agreement shall become fully part of this Agreement as Exhibit “F”.  

  
 

 

ARTICLE V 

DUTIES, RESPONSIBILITIES AND SPECIAL COVENANTS 

OF THE CITY OF FLOWERY BRANCH 

 

Section 5.1. Transfer of Ownership to TRG. The City agrees to determine the most appropriate 

method(s) for conveying ownership of the Old Town Phase I project site to TRG, as well as assigning 

development rights as necessary to enable TRG to implement Phase I public improvements.  The City 

may, at its sole discretion, utilize the Authority as a conduit to meet its obligations under Article V.  

 

Section 5.2. Annual City TAD Payments. The City agrees to make annual payments to the 

Project from Project Tax Allocation Increments over a maximum of nineteen (19) annual installments 

delivered on the Annual Payment Date Due, commencing on April 30, 2020 and concluding on the earlier 

of (i) April 30, 2038 or (ii) when the sum of the then current year TAD Payment plus all prior year City 

TAD Payments made totals $2,000,000. The amount of the Annual City TAD Payment due to TRG in any 

future year under the term of this Agreement shall be calculated as follows:  

 

(a) Based upon the annual calculation of the TAD #1 Digest as provided by the Hall County 
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Board of Assessors, the City Finance Director shall calculate that (future) year’s “TAD #1 Tax 

Allocation Increment” (within the meaning of the Redevelopment Powers Law), meaning that amount 

which is specified in Code Section 36-44-9, and is obtained by first multiplying the total applicable ad 

valorem real property taxes levied within the TAD based upon TAD #1 Millage Rates then in effect; 

and then multiplied by a fraction having a numerator equal to that (future) year's taxable value of all 

taxable property subject to ad valorem property taxes within TAD #1 minus the tax allocation 

increment base, and a denominator equal to that year's taxable value of all taxable property subject to 

ad valorem property taxes within TAD #1.  The total levied TAD Millage multiplied by that fraction 

represents the portion of total applicable property tax collections which constitute “Tax Allocation 

Increment” due to be deposited into the TAD #1 Special Fund in that (future) year, while the balance 

represents the remaining taxes retained by the respective City and County General Funds.  If less than 

100% of real property taxes levied within the TAD have been paid, the total Tax Allocation Increment 

calculated in this Section shall be reduced proportionally to reflect the percentage of real property 

taxes actually collected.   

In any future year within the Term of this Agreement, if the tax allocation increment base is less 

than that year's value of all taxable property subject to ad valorem property taxes, then the total TAD 

#1 Tax Allocation Increment is "positive".  In such event, the City shall first calculate the total amount 

of positive City and County Tax Allocation Increments deposited into and/or due the TAD #1 Special 

Fund between the date of the previous year’s City TAD Payment to TRG and seven days prior to the 

current year Payment Date.  From that total amount, the City shall then calculate, reserve, and deduct 

sufficient TAD funds to satisfy the City’s obligations to repay annual debt service costs incurred to 

finance Phase 1 Public Improvements, toward which Tax Allocation Increments from TAD #1, as a 

whole, were pledged.  TRG shall be entitled receive a City TAD Payment from the then remaining 

TAD funds, as further described below and subject to all other limiting conditions outlined in Article 

V.   

(b) If upon satisfying the provisions of Section 5.2.(a) the City Finance Director determines 

that remaining TAD #1 Tax Allocation Increments are available for distribution, that TRG has paid 

real property taxes due in accordance with Sections 4.5 and 4.6, the City shall then calculate the 

amount of the City TAD Payment potentially due TRG from the remaining available TAD funds.  This 

shall be determined by first calculating the total Annual Tax Allocation Increment attributable to all 

taxable real property/parcels then located within “Crow Property Multi-Family Project Site” and “Old 

Town Phase 1 Project Site”. That sum shall be determined by (i) confirming that TRG paid City and 

County real property taxes due during the preceding 12 month period; (ii) multiplying the total 

applicable ad valorem real property taxes levied on the Project based upon TAD #1 Millage Rates then 

in effect; and (iii) determining the total applicable Tax Allocation Increment by multiplying the total 

TAD Millage by a fraction having a numerator equal to that (future) year’s combined Taxable Digest 

(40%) Value from all taxable parcels then determined to comprise Project, minus the Certified Base 

Digest of the Project (as defined in Article II) when the TAD was approved as of December 31, 2007, 

of $722,088, and a denominator equal to that year's taxable value of year’s taxable Digest (40%) value 

of the Project.  If applicable, the City must also add to this amount any prior year accruals as provided 
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for in Section 5.2.(d), as funds are available. 

(c) The total amount of the City TAD Payment TRG would receive in that (future) year shall 

then be determined to be the lesser of (i) the total amount of remaining available funds calculated in 

Section 5.2.(a) after the City repays annual debt service costs for Phase 1 Public Improvements; (ii) 

the applicable Tax Allocation Increment created by and attributable to investment in the Project as 

calculated in Section 5.2(b) or (iii) the Outstanding Balance of City TAD Payments due TRG at that 

time.  Notwithstanding anything contained to the contrary herein, upon the City’s receipt of payment 

for the applicable portion of real property taxes owed by TRG, the City Finance Director shall 

promptly determine the applicable TAD Payment to be disbursed and paid to TRG in accordance with 

this Agreement.  

(d) During any year in which the total available TAD #1 Tax Allocation Increment calculated 

in Section 5.2(a) is less than the applicable amount determined by the formulas specified under Section 

5.2(b), and is also less than the Outstanding Balance of City TAD Payments due TRG at that time, 

such condition would cause the City’s TAD Payment to be less than would otherwise have been owed 

to TRG in that (future) year.  In such a case, the City Finance Director will calculate the difference 

and carry forward that shortfall, as well as any remaining accrued shortfalls from prior years to the 

next Payment Due Date. In the event that total available tax allocation increment collected over the 

following 12 months to the next Payment Due Date, exceeds the applicable amount of real property 

tax actually collected from the Project during that same period as determined by Section 5.2(b), any 

remaining excess tax allocation increment will be applied as available to reduce or eliminate the 

accrued shortfalls from prior years.  Prior year accruals will continue to carry forward in this manner 

until fully paid.   

(e) In any future year, should the City sell its ownership interest in Phase 1 Commercial Space, 

the City hereby agrees to apply the net sale proceeds (after deduction of reasonable transaction costs) 

toward the then outstanding balance of any City TAD Payments due TRG as of the next scheduled 

Payment Date, so as to cause the City’s obligations to TRG to be either paid in full or reduced as much 

as possible after such sale. 

(f) Upon calculating the total amount of the City TAD Payment TRG would receive in that 

(future) year, and prior to the due date for delivering the City TAD Payment, the City Finance Director 

shall report to the City Manager and to the City Council the “lesser of” amount due TRG, the sum of 

all prior year payments made and the remaining balance due TRG after making the current year TAD 

Payment, and the existence of any unallocated or available TAD revenues that may be used to add a 

Supplemental TAD Payment to TRG as defined in Section II.  The City Council may, at that time 

choose, by majority vote of members present and voting, to authorize the Finance Director to make a 

Supplemental TAD Payment for the purpose of accelerating the payment of remaining City obligations 

due to TRG. The City’s decision to make a Supplemental TAD Payment in any future year(s), as well 

as the amount of such payment(s), shall be voluntary and at the sole discretion of the City Council. 

(g) The following example illustrates how the above formula to determine the Annual City 

TAD Payment due would apply in future Year x, should the following hypothetical conditions apply: 
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Taxable Full Value of the TRG Project (all taxable 

parcels) in Year x = $36,800,000 

Total TRG Project Digest (40%) Value = $14,720,000 

Certified Base Digest of TRG Project Parcels = $722,088 

Total TAD #1 Digest (40% Value) in Year x = $89,025,000 

TAD #1 Certified Base Digest = $18,049,333 

TAD #1 Tax Allocation Increment Ratio in Year x 

(Year x TAD Digest-TAD Base)/Year x TAD Digest = 79.7% 

Total Millage Rate on Real Property Pledged to 

TAD #1in Year x = 8.62 

Total TAD Millage Levied on TRG Project 

Parcels in Year x = $126,945 

The Sum of all City TAD Payments made to TRG 

prior to Year x = $550,000 

Total Tax Allocation Increments deposited into the 

TAD Special Fund over the previous 12 Months = $587,610 

Less City TAD Funds reserved to finance Phase 1 

Public Improvements in Year x =   -$315,000 

Remaining collected/deposited TAD increment 

available for distribution in Year x =  $272,610 

 

(i) The Tax Allocation base ($18,049,333) is less than the taxable value of all taxable 

property in TAD #1 in Year x ($89,025,000). The total TAD #1 tax allocation increment is 

therefore "positive". 

 

(ii) Based on the applicable millage rates pledged to TAD #1 in Year x, (8.62 mils) the 

total amount of applicable real property taxes levied within TAD #1 would total $767,752 

of which, $612,094 (79.7%) would be Tax Allocation Increments due to the TAD Special 

Fund and the remainder would be retained by the respective City and County General 

Funds.  No later than seven days prior to the Payment Date the City Finance Director 

determines that 96% of the total tax allocation increments due the TAD #1 Special Fund, 

(including payments received from the County) or $587,600, had been confirmed as 

collected and deposited into the TAD Special Fund since the date of previous year’s City 

TAD Payment to TRG.  From that amount of $587,610 the City has either already paid or 

is obligated to reserve $315,000 to satisfy its Year x debt service obligation owed for Phase 

1 Public Improvements.  The remaining available Tax Allocation Increments subordinate 

to the satisfaction of the City’s debt service costs, totals $272,610. 

 

(iii)  Under Section 5.2.(b), the total applicable ad valorem real property taxes levied on 
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the Project based upon the TAD #1 Millage Rates then in effect (8.62 mils) total $126,945. 

The City Finance Director also determined that TRG had paid in full its City and County 

Property taxes due and was therefore entitled to receive a TAD Payment.  The taxable 

digest value of the Project in Year x ($36.8 million) minus the 2007 Certified Base Digest 

of TRG Project Parcels ($722,088) is divided by the taxable digest value of the Project in 

Year x and equals 95.2 percent, meaning that 95.2% of the Project’s taxable digest in Year 

x is attributable to the redevelopment of those parcels by TRG and other property owners 

which make up the Project. The total TAD Millage levied on the Project in Year x, 

$126,945, multiplied by 95.2% equals $120,718 and represents the proportional share of 

the TAD millage levied on the Project in Year x that would have been credited and 

deposited into the TAD #1 Special Fund. 

      

(iv) The amount of the City TAD Payment due under the first “lesser of” test outlined 

in section 5.2.(c) is then determined by comparing the total amount of remaining available 

funds calculated in Section 5.2.(a) after the City repays annual debt service costs for Phase 

1 Public Improvements, totaling $272,610; against the applicable Tax Allocation 

Increment created by and attributable to investment in the Project calculated in Section 

5.2(b) or $120,718. In this example the amount calculated under Section 5.2(b) or $120,718 

applies. 

  

(v) Under the second “lesser of” test, in this example the sum of all Annual City TAD 

payments, including Supplemental City TAD Payments, made to TRG in prior years totals 

$550,000, leaving an Outstanding Balance of City TAD Payments due in Year x of 

$1,450,000. This amount, being greater than the amounts calculated in sub-section (ii) and 

(iii) does not apply.  

 

(vi) Therefore, based on the above example, the “lesser of” City TAD Payment due 

TRG in Year x would be $120,718. 

 

(h) In the event that the sum total of 22 Annual City TAD Payments made in accordance with 

the preceding formula, plus any Supplemental City TAD payments made through the final Annual 

Payment Date of April 30, 2041, fail to total $2,000,000, the City’s obligation will cease at that time 

and shall be considered paid in full.  

Section 5.3. Subordination. Excepting the City’s first obligation to repay debt service for Phase 

1 Public Improvements, the City agrees that for as long as it remains in effect, this Agreement shall take 

priority over any future agreements to use TAD #1 Tax Allocation Increment for any other purposes, 

whether committed to reimburse the City for City Redevelopment Costs or pledged by the City to support 

other eligible redevelopment projects.  The City shall take no action that would either (i) subordinate this 

Agreement to any later agreement committing tax allocation increments or financing to any other project 

within the TAD, (ii) substantially reduce the future taxable digest of TAD #1 by acquiring taxable real 
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property for tax exempt purposes to a degree that would cause an annual or accrued shortfall as described 

in Section 5.2(d) to occur, or (iii) otherwise spend any portion of the total amount of positive tax allocation 

increments deposited into the TAD #1 Special Fund between the date of the previous year’s City TAD 

Payment to TRG and the current year Payment Date, before or until such time as all payments due TRG 

under the terms of Section 5.2 are made.  

         

 Section 5.4. Alternative Financing. Nothing in this agreement will limit the right of the City to 

consider alternate methods of financing or refinancing Approved Redevelopment Project Costs, including 

without limitation, payments from accumulated and unspent TAD #1 Tax Allocation Increments, or the 

issuance of bonds or other forms of financing, so long as such financing does not have detrimental effect 

on the TAD Project or violate provisions of Section 5.2.  In lieu of Annual City TAD Payments reimbursed 

from future Project Tax Allocation Increments as contemplated in Section 5.2, the City may in its sole 

discretion, choose to prepay or finance all or a portion of the TRG Project contemplated herein. If the 

City, either directly or through the Gainesville and Hall County Development Authority (the Authority) 

chooses to issue bonds or obtain other forms of financing, TRG will cooperate and assist the City or the 

Authority in this regard. If financing is issued and the proceeds are paid to TRG in an amount equaling 

the outstanding balance of City TAD Payments due at that future time, then upon such payment this 

Agreement will terminate.  In no event will the sum of City TAD Payments paid prior to obtaining such 

financing plus, the outstanding balance of City TAD Payments provided for in such financing, exceed the 

sum of $2,000,000. 

 

Section 5.5. Compensation for and Transfer of Development Rights to Parcel 7.  The City 

shall assume responsibility for determining the most effective method to convey development and 

ownership rights to City Parcel 7 to TRG, to enable TRG to construct the Old Town Phase 1 Project. The 

City intends to utilize the Authority as a conduit to transfer title to TRG under the terms of this Agreement, 

and for other purposes the City may determine to be in its best interest.  The City’s compensation for 

conveying development and ownership rights to Parcel 7 through the Authority, shall be included in the 

value of the Phase 1 Commercial Space that TRG conveys to the City, as set forth in a line item in the 

Redevelopment Project Costs shown on Exhibit “D” and finalized upon the transfer of title.  All documents 

related to the transfer of title to/through the Authority to TRG shall become part of this Agreement as 

Exhibit “G”.        

 

Section 5.6. City Financing of Phase 1 Public Improvements.  The City agrees to complete or 

cause to complete in a timely manner, those Phase 1 Public Improvements which are more fully described 

in Exhibits “A” and “C” herein and to appropriate and deliver up to Three Million, Five Hundred Thousand 

Dollars ($3,500,000) for such purposes, financed from TAD #1 proceeds and from other revenue sources 

which the City may identify and determine to be appropriate.  The City shall prepare the design and budget 

and provide permits for the Phase I Public Improvements on or before December 31, 2019. The City 

understands that time is of the essence and will make every reasonable effort to ensure that the construction 

of Phase 1 Public Improvements occurs concurrently with construction of the Old Town Phase 1 Project 
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and is completed by the time the Phase 1 Commercial Space is transferred to the City’s ownership, or by 

May 31, 2021, whichever occurs first.  The City also understands the potential economies of scale, cost 

effectiveness and related financial benefits of enabling TRG to execute the construction of these public 

improvements on the City’s behalf.  The City’s obligations under this Section are further described as 

follows: 

 

(a) The City shall proceed in a timely manner to define the scope of Phase 1 Public 

Improvements.  The City will retain its own landscape architects and civil engineers (Consultants) to 

prepare conceptual plans, corresponding draft specifications and general cost estimates for the Phase 

1 Public Improvements located in Exhibit “A” and more fully described in Exhibit “C”.  These work 

products will be reviewed by the City and upon receiving City Council approval, will become part of 

Exhibit “C” and provided to TRG for further analysis.  The City will make every effort to ensure that 

its expectations for Phase 1 Public improvements can be achieved within the budget amounts specified 

in this Section, as recommended by the TAD Advisory Committee.  If the City Council chooses to 

approve plans that the City’s Consultants predict will carry construction costs greater than amounts 

authorized by the TADAC, the City will identify additional funding sources to fund those excess 

expenditures. 

 

(b) TRG will participate in and cooperate with the City and its Consultants during the process 

described in Section 5.6(a). Upon completion, the City will authorize its Consultants to provide TRG 

with a set of plans and supporting budget estimates, at a sufficient conceptual level of detail to enable 

TRG to proceed in a timely manner to finish the design process and solicit construction bids for the 

City’s desired improvements. TRG will also prepare for the City’s consideration, a draft Construction 

Management, or comparable Agreement in accordance with Section 4.9, which will define the total 

cost, specific scope of services, performance period, method of compensation/disbursement, project 

oversight and related provisions that are usual and customary to the management of public 

construction projects on public land.   Cost estimates associated with that agreement shall be all 

inclusive, including all design work performed by TRG and its consultants to date, and will be 

reimbursed by the City to the amounts indicated in the total approved Redevelopment Project Costs 

detailed in Exhibit “D”.  

 

(c) Upon obtaining bid specifications/cost estimates and a proposed construction management 

agreement from TRG under the terms of Section 5.6.(b) above, the City may, at its sole discretion, 

choose to either (i) execute the agreement with TRG to implement the project as designed, (ii) request 

that TRG explore change orders to modify the design or cost of certain project components as may be 

needed for budgetary or other reasons, or (iii) choose to undertake a public bidding process and 

manage construction of the Phase 1 Public Improvements independently of TRG.   

 

(d) In the event the City determines that it is in the best interest of the City and its residents to 

contract with one or more entities other than TRG for such purposes, the City agrees to complete such 

public improvements within the same time frame indicated earlier in this Section. The City also agrees 
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that upon receipt of a requisition and accompanying receipts, it will fully reimburse TRG for its actual 

costs incurred to comply with Sections 5.6(b) and (c) above. 

 

In the event the City fails to meet the deadlines and time period set forth in this Section 5.6, then TRG 

may terminate its obligations under this Agreement with respect to the Phase I Public Improvements and 

have no further obligations to complete the Phase I Public Improvements. Further, if TRG terminates its 

obligations pursuant to this paragraph, the City shall reimburse TRG for all of its out of pocket expenses 

and costs associated with Phase I Public Improvements work. 

 

Section 5.7. City Retention of an Independent Project Manager.  The City reserves the right to 

retain its own independent construction manager to oversee TRG’s execution of the Old Town Phase 1 

Project and Phase 1 Public Improvements (if applicable), to approve requisitions/draws of Project funds 

and to verify that those projects are being constructed in compliance with the specifications and procedures 

detailed in this Agreement. The City will establish a reasonable reporting mechanism for TRG to provide 

the City and/or its construction manager with adequate documentation to support requisitions/draws of 

Project funds, and to monitor TRG’s progress toward completing the Phase 1 Public improvements.  The 

City will provide TRG with the proposed format and desired contents of the construction progress report, 

and TRG may request modifications before agreeing to the City’s reporting requirements. Once approved, 

TRG agrees to consistently follow the agreed reporting format through completion of the Project. 

 

Section 5.8. City Retention of a Leasing Agent.  The Parties agree that it is in the City’s best 

interest to lease out the Phase 1 Commercial Space, as well as any other vacant available space in its Old 

Town commercial buildings, as quickly as possible.  The City agrees to work in a timely manner to secure 

the services of a qualified, third party agent to represent the City in marketing available commercial space, 

negotiating lease agreements with tenant prospects and managing City properties once occupied.  With 

respect to Phase 1 Commercial Space, the City shall; (i) retain full responsibility for approving specific 

tenant selection and lease terms, subject only to the limitations of protective covenants or other restrictions 

specified in the condominium documents; (ii) approve without restriction by TRG, all expenditures related 

to the line item budget for “Tenant Improvements” in Exhibit “D”; and (iii) determine appropriate methods 

to funding additional tenant improvements not budgeted in Exhibit “D”, if any, from future rental income 

or from other sources. 

 

Section 5.9. Building Inspections and Approvals. The City agrees to process building permit 

applications, as well as other applications for business licenses and related permits in a prompt and timely 

manner in accordance with its normal rules and procedures. 

 

Section 5.10. Administration of the TAD #1 Special Fund. The City agrees to diligently 

administer the TAD #1 Special Fund, in accordance with the City’s established auditing procedures and 

Intergovernmental Agreement(s), including making all deposits due on a timely basis.  The City shall take 

no action that would adversely impact existing or future Intergovernmental Agreements, or otherwise 

relieve the County (and/or the School District should the Hall County Board of Education consent to 

participate in TAD #1 in the future) from its obligation to contribute future Annual County Tax Allocation 
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Increments due. The City shall make reasonable efforts to collect future Annual Tax Allocation Increments 

due from the County but shall not be legally responsible to TRG for enforcing the compliance of other 

consenting taxing jurisdictions to TAD #1.   

 

 

ARTICLE VI  

FUTURE PHASES 

 

Section 6.1. Designation of Phase 2. Subject to the findings of due diligence described further 

below, TRG has requested and the City Agrees to grant TRG exclusive rights to construct a mixed-use 

development on City Parcels 4, 5, and 6 identified in Exhibit “A”.  These three parcels together will be 

designated as “Old Town Phase 2” or “Phase 2.”  The City agrees to grant TRG exclusive development 

rights to these parcels, until such time as TRG agrees to exercise its option to implement the Old Town 

Phase 2 Project, in accordance with provisions outlined in Article VI.  Prior to approving any future 

construction, the City and TRG will amend this Development Agreement as necessary to finalize the 

specific scope and compensation terms for Phase 2.   

 

Section 6.2. Option Period. The City agrees to grant TRG exclusive rights to develop the Old 

Town Phase 2 Project as described herein, for a maximum period of two (2) years from the effective date 

of this Agreement (the “Option Period”).  Prior to the expiration of the Option Period TRG agrees to 

present a definitive proposal and request an amendment to this Development Agreement to acquire City 

Parcels 4 and 5, for construction of Phase 2.  Such amendment shall propose terms to finalize the plans, 

compensation terms, and commencement date for Phase 2.  The Parties must mutually agree in writing to 

extend the term of the Option Period beyond three years. In the event TRG fails to present plans to begin 

Phase 2, or the City does not agree to extend the term of the Option Period, TRG shall have no further 

rights to Phase 2 and the City shall be free to negotiate with other interested parties. 

 

Section 6.3. Assignment by TRG.  TRG may not assign its development rights to Phase 2 at any 

point during the Option Period without the prior written agreement of the City; provided, however, TRG 

may assign such development rights to a related affiliated entity without the City’s prior approval. 

 

Section 6.4. Assignment by the City.  During the Option Period, should the City receive a 

proposal from a qualified Party other than TRG, which the City determines to be in the City’s best interest 

to pursue, the City may encourage that Party to negotiate with TRG to acquire TRG’s development rights 

with the City’s approval. 

 

Section 6.5. Excluded Parcels.  TRG waives all rights and agrees that those remaining City 

Parcels identified in Exhibit “A” and not addressed in Phases 1 or 2 described above, are excluded from 

the scope of the Project as defined in this Agreement (the “Excluded City Parcels”).  The City may, at its 

sole discretion, exercise rights to convey some or all of the Excluded City Parcels to other parties for 

future redevelopment in accordance with the Old Town Redevelopment Plan. 
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ARTICLE VII  

DEFAULT 

 

Section 7.1. Default by TRG. The following will constitute a default by TRG: 

 

(a) Subject to Force Majeure, failure of TRG to materially and timely comply with and perform 

each of its obligations set forth in this Agreement. 

  

(b) Any representation or warranty made by TRG in this Agreement or subsequently made by 

it in written document furnished to the City and specifically related to the transactions contemplated 

by this Agreement is false, incomplete, inaccurate or misleading in any material and adverse respect. 

 

(c) An Act of Bankruptcy of TRG. 

 

 Section 7.2. City's Remedies. If a default by TRG occurs and continues 30 days after receipt of 

written notice to TRG from the City specifying the existence of such default (or within a reasonable time 

thereafter if such default cannot reasonably be cured within such 30-day period and TRG begins to 

diligently pursue the cure of such default within such 30-day period), the default will become an "Event 

of Default," and the City will be entitled to elect any or all of the following remedies: (i) terminate this 

Agreement, (ii)  reduce the amount of the Approved Redevelopment Project Costs and/or the remaining 

unpaid portion of the City's contribution of tax increment financing by an amount proportional to the 

reduction of the project's value caused by the Default; (iii) seek any remedy at law or in equity that may 

be available as a consequence TRG 's default; (iv) pursue specific performance of this Agreement or 

injunctive relief; or (v) waiver of such Event of Default. 

 

 Notwithstanding anything contained to the contrary herein, upon TRG’s receipt of a certificate of 

occupancy, or its equivalent from the applicable governmental authority, TRG shall be deemed to have 

complied and satisfied the Approved Rezoning applicable to the Project. Further, receipt of such certificate 

of occupancy or its equivalent from the applicable governmental authority shall supersede any Event of 

Default by TRG and shall be conclusive proof that TRG has performed its obligations and duties in 

accordance with Sections 4.1 through 4.4 herein.   

 

Section 7.3. Remedies Cumulative. Except as otherwise specifically provided, all remedies of the 

parties provided for herein are cumulative and will be in addition to any and another rights and remedies 

provided for or available at law or in equity. 

 

Section 7.4. Agreement to Pay Attorneys' Fees and Expenses. In the event of an Event of Default, 
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if the City employs attorneys or incurs other expenses for the collection of amounts due hereunder or for 

the enforcement of the performance or observance of any covenants or agreements on the part of TRG 

contained herein, TRG agrees that it will on demand therefore pay to the City the reasonable fees of such 

attorneys and such other reasonable expenses so incurred by the City, the amount of such fees of attorneys; 

provided, however, if TRG prevails on such action, then TRG shall not be required to pay any of the City’s 

costs and expense related to such action and City shall reimburse TRG for all costs and expenses of such 

action. 

 

 

ARTICLE VIII 

ASSIGNMENT AND MERGER 

 

Section 8.1. No Assignment without City Consent. This Agreement may be assigned by TRG to 

a firm, corporation, limited liability company or other entity completely controlled by TRG.  Any other 

transfer or assignment by TRG shall be made with the City’s prior written consent, which consent shall 

not be unreasonably withheld, conditioned or delayed. Any sale of the project by TRG shall require 

assignment of this Agreement to the purchaser of the project and upon such sale TRG shall not be entitled 

to any future disbursements under this Agreement. 

 

Section 8.2. No Merger. This Agreement shall survive closing and shall be binding on TRG and 

any all purchasers purchasing through TRG. 

 

 

 

ARTICLE IX 

 INDEMNIFICATION 

 

Section 9.1 Indemnification.  TRG will defend, indemnify and hold the City and its agents, 

employees, officers and legal representatives harmless for all claims, causes of actions, liabilities, fines 

and expenses (including, without limitation, reasonable attorneys’ fees, court costs and all other defense 

costs and interest) for injury, death, damage or loss to persons or property sustained in connection with or 

incidental to the construction of the Project.   

 

 

 

 

 

ARTICLE X 

MISCELLANEOUS 
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Section 10.1.  Notices. Any notice sent under this Agreement (except as otherwise expressly 

required) must be written and mailed or sent by overnight courier or personally delivered to an officer of 

the receiving party at the following addresses: 

 

If to TRG: 

 

c/o The Residential Group, LLC  

Kurt Alexander and Trey Massey 

7100 Peachtree Dunwoody Road, Suite 200  

Atlanta, Georgia 30328 

 

 With a copy to: 

  McClure & Kornheiser, LLC 

 6400 Powers Ferry Road, Suite 150 

 Atlanta, Georgia 30339 

 Attention: Ron Ben-Moshe, Esquire 

 

 

If to the City: 

 

c/o Bill Andrew, City Manager 

City of Flowery Branch 

5410 Pine Street 

Flowery Branch, Georgia 30542 

 

 

With a copy to: 

 

E. Ronald Bennett, Jr., City Attorney 

Carothers & Mitchell, LLC 

1809 Buford Highway 

Buford, Georgia 30518 

 

 

Each party may change its address by written notice in accordance with this Section. Any communication 

addressed and mailed in accordance with this Section will be deemed to be given when so mailed, any 

notice so sent by electronic will be deemed to be given when receipt of such transmission is acknowledged, 

and any communication so delivered in person will be deemed to be given when receipted for by, or 

actually received by the party identified above. 

 

Section 10.2. Amendments and Waivers. Any provision of this Agreement may be amended or 
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waived if such amendment or waiver is in writing and is signed by the parties hereto. No course of dealing 

on the part of any party to this Agreement, nor any failure or delay by any party to this Agreement with 

respect to exercising any right, power or privilege hereunder will operate as a waiver thereof. 

 

Section 10.3. Invalidity. In the event that any provision of this Agreement is held unenforceable 

in any respect, such unenforceability will not affect any other provision of this Agreement. 

 

Section 10.4. Exhibits. Titles of Articles and Sections. The exhibits attached to this Agreement 

are incorporated herein and will be considered a part of this Agreement for the purposes stated herein, 

except that in the event of any conflict between any of the provisions of such exhibits and the provisions 

of this Agreement, the provisions of this Agreement will prevail. All titles or headings are only for the 

convenience of the parties and may not be construed to have any effect or meaning as to the agreement 

between the parties hereto. Any reference herein to a Section or subsection will be considered a reference 

to such Section or subsection of this Agreement unless otherwise stated. Any reference herein to an exhibit 

will be considered a reference to the applicable exhibit attached hereto unless otherwise stated. 

 

Section 10.5. Applicable Law. This Agreement is a contract made under and will be construed in 

accordance with and governed by the laws of the United States of America and the State of Georgia. 

 

Section 10.6. Entire Agreement. This written agreement represents the final agreement between 

the parties and may not be contradicted by evidence of prior, contemporaneous, or subsequent oral 

agreements of the parties. There are no unwritten oral agreements between the parties. 

  

Section 10.7. Approval by the Parties. Whenever this Agreement requires or permits approval 

or consent to be hereafter given by any of the parties, the parties agree that such approval or consent may 

not be unreasonably withheld, conditioned or delayed, and will be deemed given if no written objection 

is delivered to the requesting party within ten business days after delivery of the request to the approving 

party. 

 

Section 10.8. Additional Actions. The parties agree to take such actions, including the execution 

and delivery of such documents, instruments, petitions and certifications as may be necessary or 

appropriate, from time to time, to carry out the terms, provisions and intent of this Agreement and to aid 

and assist each other in carrying out said terms, provisions and intent 

 

 Section 10.9. Recordable Form. The parties agree that this Agreement document shall be 

recorded on the records of the Clerk of Superior Court of Hall County. 

 

IN WITNESS WHEREOF, the parties hereto have caused this instrument to be duly executed as 

of the _________ day of ____, 2019. 
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The Residential Group, LLC 

a Georgia limited liability company 

 

 

By: __________________________________      

Its:       

 

 

 

 

City of Flowery Branch, Georgia 

 

 

 

 

By: ____________________________________ 

Bill Andrew, City Manager 

      

  

 

 

ATTEST: 

 

 

 

________________________________________ 

City Clerk 
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Exhibit “A” 

Flowery Branch – City Parcels 
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Exhibit “B” 

“Crow Property Site Plan” 
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Exhibit “C” 

Old Town Phase 1 Construction Plans and Phase 1 Public Improvements  
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Exhibit “C” 

“Preliminary Parcel 7 Site Summary” Page 2 of __ 
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Exhibit “D” 

Redevelopment Project Costs 
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Exhibit “E” 

Zoning Documents/Approvals 
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Exhibit “F” 

Construction Management Agreement for Phase 1 Public Improvements 
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Exhibit “G” 

Property Transfer Documents 

 

 

 

 


