
STAFF REPORT
SAUSALITO CITY COUNCIL

MEETING DATE: January 22, 2019

AGENDA TITLE: Wireless Communications Facilities Standards and 
Criteria Update

LEAD DEPARTMENT: Community Development

STAFF RECOMMENDATION: Receive Staff presentation and refer the Wireless 
Communications Facilities Standards and Criteria Update to the Planning Commission 
for study and adoption of a recommendation to the City Council.

SUMMARY

Sausalito Municipal Code (SMC) Chapter 10.45 contains standards and criteria for 
wireless communications facilities. The purpose and intent of SMC Chapter 10.45 is “to 
provide a uniform and standard set of guidelines and criteria for the orderly 
development and siting of wireless communications facilities to avoid or minimize land 
use conflicts related to land use compatibility, visual resources, public safety, and 
environmental impacts…” Chapter 10.45 of the SMC was last amended in 2003.

There are overlapping areas of Federal and State law regarding wireless 
communications facilities and the law continues to be dynamic and evolving. In 
September 2018, the Federal Communications Commission (FCC) issued an Order 
and Declaratory Statement (“Small Cell Order”) in furtherance of its ongoing efforts to 
accelerate the development of wireless service, including the deployment of new 5G 
wireless technology that is expected to offer higher internet speeds through small-cell 
antennas.1

In light of the recent changes in the law, the City should undertake a Zoning Ordinance 
Amendment to SMC Chapter 10.45 to ensure local regulations are in compliance with 
Federal and State law and crafted to proactively put in place policies and procedures to 

                                                
1 The Federal Communications Commission (FCC) is an independent agency of the 
United States government created by statute to regulate interstate communications by 
radio, television, wire, satellite, and cable. The FCC serves the public in the areas of 
broadband access, fair competition, radio frequency use, media responsibility, public 
safety, and homeland security.



maintain local control. The purpose of this Staff Report is to summarize 
highlighted/overlapping features of Federal and State law and the FCC’s late 2018 
“Small Cell Order.” As the Planning Commission is responsible for providing a 
recommendation to the City Council on amendments of the Zoning Ordinance (SMC 
10.80.070.C, Government Code Section 56855), Staff recommends that following 
receipt of Staff’s presentation on January 22, the Council refer this Zoning Ordinance 
Amendment project (hereafter referred to as the “Wireless Communications Facilities 
Standards and Criteria Update”) to the Planning Commission for study and adoption of 
a recommendation to the City Council.
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A 2013 Staff-prepared map of wireless communications facilities in the city is provided 
as Attachment 1 for reference purposes. The map has not been updated since 2013 
but in discussion with Community Development Department Staff, there have been no 
significant changes to the location of wireless communications facilities in the city.

FEDERAL LAW – FEDERAL TELECOMMUNICATIONS ACT (1996)

The Congressional intent of the Federal Telecommunications Act is to promote 
competition and encourage the rapid development of telecommunication technologies. 
Although the Act preserves local authority regarding the placement, construction, and 
modification of wireless facilities, in practice, the Act significantly limits local control, as 
described further below.



A. No “Effective Prohibition” of Wireless Service
1. A city cannot “effectively prohibit” the provision of wireless services, or prohibit any 

entity from providing wireless services. (47 U.S.C. §§ 332 and 253.) Denial of a 
single permit may raise liability under this provision.

2. In order for a telecom company to show that a government has “effectively 
prohibited” wireless service, it must establish that: 1) there is a significant gap in 
coverage; and 2) the proposed facility is the least intrusive means to close the 
coverage gap. (The “Significant Gap” test.) Because the gap issue is difficult to 
prove, disputes typically focus on whether the proposal is the least obtrusive means 
to provide service. Whether a project is the “least intrusive means to close a 
coverage gap” is determined based on a city’s local values, as articulated in 
published standards. In other words, the least obtrusive means will be one that 
complies with city standards regarding preferred location, height, siting, and other 
items typically detailed in a Zoning Ordinance. A city may reject an application if the 
proposal does not satisfy the city’s published standards—however, a city must work 
with the provider to eventually find a solution.

3. For example, a San Mateo court upheld Burlingame’s denial of Encroachment 
Permits for a telecom company because their scope of work did not meet the city’s 
published aesthetic right-of-way standards. The court found that this denial did not 
effectively prohibit service because the city had specifically encouraged the 
company to re-apply and reach a design solution with the city. (Extenet Systems v. 
City of Burlingame (2017).)

4. A city must treat equivalent service providers equally.

B. Cannot Regulate Based on Health or Environment
1. A city may not regulate wireless facilities based on health or environmental reasons 

(including location or spacing), but can only require compliance with current FCC 
limits. Currently, the FCC regulates only “thermal” impacts (i.e. heat). The FCC does 
not regulate based on electromagnetic fields which are the subject of studies and 
some community concerns.

2. A city may not use aesthetic concerns as a pretext to regulate for health reasons.

FEDERAL LAW – MIDDLE CLASS TAX RELIEF AND JOB CREATIONS 
ACT (2012) (SECTION 6409 APPLICATIONS)

The provisions below apply to existing wireless towers. Under the “Middle Class Tax 
Relief and Job Creation Act of 2012,” Section 6409, a city must “ministerially” approve 
any request for wireless collocation, removal, or replacement of transmission equipment 
on an existing wireless tower or base station, so long as it does not “substantially 
change” the physical dimensions of the facility.
1. A “substantial change” occurs if there are significant changes in height, width, or 

equipment cabinets. However, the FCC has determined that a facility may become 
10 feet or 10 percent higher, and add cabinets without constituting a “substantial 



change”. FCC regulations determine what constitutes an eligible facility request 
under Section 6409.

2. A “tower” is a structure intentionally built for antennas.
3. An eligible request for collocation under Section 6409 will be deemed granted if not 

acted upon within 60 days from submittal. The clock does not restart upon an
incompleteness letter as with the Permit Streamlining Act. Rather, the 
incompleteness letter pauses the clock until the telecom company submits the 
requested information.

4. There is a "one-bite” rule. A city must include all incompleteness items in the first 
letter to the applicant and cannot add new requirements afterwards.

CALIFORNIA STATE LAW

A. Telecommunication Company Right to Use Public Rights-of-Way; May 
Regulate Based on Aesthetics (Public Utilities Code)
1. A city must allow wireless facilities in public rights-of-way, subject to certain 

exceptions and regulations based on aesthetics.
2. Telephone companies have long had the right to place equipment—including 

wireless facility equipment—within public rights-of-way so long as they do not 
“incommode” the public use of the road or right-of-way.

3. A city may regulate based aesthetics and require a discretionary permit (e.g.
Conditional Use Permit) to ensure compliance with these aesthetic standards. 
Courts have interpreted that non-compliance with aesthetic standards “incommodes” 
the public, and therefore cities have the right to regulate based on aesthetics. 
However, such standards must be reasonable, and may not “effectively prohibit”
wireless facilities in rights-of-way.

4. A city also maintains the ability to exercise reasonable control over the time, place, 
and manner of construction within the right-of-way.

B. Fees Reasonable; Minimum 10-year term (Government Code)
1. The Government Code generally limits fees to the reasonable cost of providing the 

service for which the fee is imposed (other fee standards apply for small-cell 
antennas per the FCC’s “Small Cell Order”).

2. A city may not unreasonably limit the duration (term) of any permit. Term limits of 
less than 10 years are presumed unreasonable.

3. A city may require a performance bond but not an escrow deposit.
4. A city may not require that all wireless facilities be limited to sites owned by a 

particular party.

FCC “SMALL CELL ORDER” (2018)

In September 2018, the FCC issued an Order and Declaratory Statement (“Small Cell 
Order”) in furtherance of its ongoing efforts to accelerate the development of wireless 
service, including the deployment of new 5G wireless technology that relies on small-



cell antennas. A summary of the FCC Order prepared by Next Century Cities is 
provided as Attachment 2. The FCC Order and Fact Sheet is available on the FCC’s 
website.2 The FCC’s regulations are currently being challenged in several lawsuits.

A. “Effective Prohibition” for 5G Technology More Stringent
1. As aforementioned, a city cannot “effectively prohibit” the provision of wireless 

services. Interpreting this requirement, the FCC has lowered the threshold for small 
cell antennas by declaring that a city need only “materially inhibit” wireless service to 
be considered an “effective prohibition.”

B. Shot Clocks
1. Under the FCC Order, new Federal deadlines apply for any permit or other 

authorization (including Zoning Permit, Building Permit, or Conditional Use Permit) 
for wireless facilities and small wireless facilities.

2. Small wireless facilities are those less than 50 feet tall with antenna size of less than 
3 cubic feet.

3. The following “shot clock” deadlines apply:
 60 days to act on application to collocate a small wireless facility.
 90 days to act on application to collocate all other wireless facilities.
 90 days to act on construction of a new small wireless facility.
 150 days to act on construction of all other new wireless facilities.

C. Spacing or “Buffer Zones” Between Facilities
1. 5G technology requires the installation of new small cell facilities, which are smaller

than traditional stand-alone towers and typically mounted to existing utility
infrastructure such as street lights and power poles. Small cells are similar to Wi-Fi 
networks in that their coverage is limited and usually must be placed 300-500 feet of 
each other to function.

2. The FCC Order allows buffer zones between antennas as a factor of aesthetics. 
However, the FCC has noted that while some spacing requirements may be 
reasonable, others will “materially inhibit” wireless service if they require antennas to 
be too far apart. The FCC did not provide further clarifying information.

3. Some jurisdictions throughout California—including in Marin and Petaluma—have 
imposed buffer zones that would likely not withstand legal challenge. To prevent 
legal challenge, it is suggested that a city rely on other development standards to 
ensure appropriate spacing between antennas.

D. Small Cell Antennas in Residential Zones
1. Some jurisdictions have adopted prohibitions against small cell antennas in 

residential zones. For example, Mill Valley prohibits wireless facilities in all 
residential areas, but allows them in commercial and open space zones. Similarly, 

                                                
2 https://docs.fcc.gov/public/attachments/DOC-353962A1.pdf



Ross does not allow wireless facilities in residential zones and limits new facilities in 
the public rights-of-ways to existing poles and facilities.

2. Sausalito has defined “preferred locations” and “less preferred locations” for wireless 
communications facilities. Residential areas are among the “less preferred 
locations.” The important aspect of this matter is to craft regulations that are clear 
about our local values while avoiding the argument that zoning restrictions 
“effectively prohibit” wireless services.

E. Application and Use Fees
1. The FCC Order provides that application and use fees must be reasonable, 

eliminating a city’s ability to raise revenue from the use of a right-of-way. The Order 
includes the following safe harbor amounts:

 $500 application fee for a single application that includes up to 5 small 
wireless facilities, with $100 application fee per facility beyond 5.

 $270 annual use fee per small wireless facility, including any right-of-way 
access fee or fee to use a public building.

F. May Impose Reasonable Aesthetic Standards if Standardized and Published
1. As aforementioned, local jurisdictions may impose aesthetic requirements on 

wireless facilities. However, such aesthetic standards may not have the effect of 
prohibiting wireless service. The FCC has stated that aesthetic requirements are not 
preempted by Federal law if they are:

 Reasonable;
 No more burdensome than that applied to similar infrastructure deployments; 

and
 Published in advance.

G. Undergrounding Issues; Must Allow Some Above-Ground Antennas
1. The FCC noted that some jurisdictions have utility undergrounding ordinances that 

require all utilities to be placed underground. However, wireless antennas must be 
placed above ground to function. The FCC declared that requiring all wireless 
facilities to be placed underground would be a violation of the Federal 
Telecommunications Act as it would “materially inhibit” the deployment of wireless 
service.

2. Sausalito has an undergrounding ordinance that requires the undergrounding of 
utilities anytime there is a change to the main electric panel and/or anytime there is 
a relocation in the service connection, exceptions apply. The City could explore the 
requirement of having all non-antenna improvements be placed underground, with 
the caution of not making requirements that “materially inhibit” wireless service.



CORRESPONDENCE

As of the compilation of this Staff Report, no correspondence regarding this matter has 
been received by the Community Development Department for transmittal to the City 
Council.

ALTERNATIVES

No alternatives have been identified for the purposes of this Staff Report.

FISCAL IMPACT

No fiscal impacts have been identified for the purposes of this Staff Report.

STAFF RECOMMENDATION

Receive Staff presentation and refer the Wireless Communications Facilities Standards 
and Criteria Update to the Planning Commission for study and adoption of a 
recommendation to the City Council.

ATTACHMENTS

1. Map of Wireless Telecommunications Facilities in Sausalito (2013)
2. Summary of Proposed FCC Small Cell Order – Next Century Cities (September 18, 

2018)

PREPARED BY: Calvin Chan, Senior Planner
REVIEWED BY: Lilly Whalen, Community Development Director
REVIEWED BY: Mary Wagner, City Attorney
SUBMITTED BY: Adam W. Politzer, City Manager
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