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Design-Build Contract 
Between

the City of Winter Haven, a Florida municipal corporation
and

Everett Whitehead & Son, Inc., a Florida corporation

This “Design-Build Contract” (hereafter “Contract” or “Agreement”) between the City 
of Winter Haven, a Florida municipal corporation (hereafter “City” or “Owner”) and Everett 
Whitehead & Son, Inc., a Florida corporation (hereafter “Whitehead” or “Design-Builder”) is 
made and entered into this           day of January, 2019.

W I T N E S S E T H:

WHEREAS, on August 23, 2018, the City issued a “request for qualifications” (RFQ-18-
49) seeking applications from qualified Design-Build firms interested in providing design and 
construction services for the City’s “Lake Howard Dock/Heritage Park Pier” (hereafter 
“Project”); and

WHEREAS, on September 20, 2018, the City received two (2) responses to RFQ-18-49 
which were opened by the City’s Purchasing Director; and

WHEREAS, on October 5, 2018 the City’s “Professional Services Committee” met and, 
in accordance with the Consultants’ Competitive Negotiation Act, §287.055, Florida Statutes 
(2009)(“CCNA”), reviewed all of the responding firms’ submittals, and then ranked the two (2) 
firms in order of preference after evaluating the two (2) firms’ statements of qualifications and 
performance data on file; and

WHEREAS, the Professional Services Committee ranked Everett Whitehead & Son, Inc. 
as the number one (1) firm (of the two (2) firms submitting responses) as the preferred qualified 
firm to provide the City with Design Build services for the Project; and

WHEREAS, this Agreement is the embodiment of the City and Design-Builder’s 
negotiations pursuant to the CCNA; and

WHEREAS, Design-Builder agrees to design, construct and otherwise furnish the 
complete Project to the City in exchange for a set sum to be known and defined herein as the 
“Design Price” plus a separate set sum to be known as the “Guaranteed Maximum Price”;

NOW THEREFORE, in exchange for the mutual consideration given herein, receipt of 
which is acknowledged by City and Everett Whitehead & Son, Inc., as follows:

ARTICLE 1
GENERAL PROVISIONS

§1.1 – Incorporation of Recitals.  The foregoing recitals are incorporated herein by the
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parties as true and correct statements forming the factual basis for entry into this Agreement 
between Owner and Design-Builder.

§1.2 – General Definitions & Interpretation of Contract Documents.  Words utilized in  
the Contract Documents shall have their everyday meaning, provided however, that where one of 
the following listed terms is utilized in the Contract Documents, such term shall have its 
corresponding meaning:

“Applicable Laws” means all laws, statutes, ordinances, codes, building codes, 
regulations, rules, orders and resolutions of all national, administrative, state, local, municipal, 
and other governing bodies relating to the Project or to the performance of the Services or the 
Work.

“Change Order” means a written order to Design-Builder executed by the Owner and the 
Design-Builder in accordance with the contract authorizing and directing an addition to, deletion 
from, or adjustment or revision to the requirements of the Contract Documents, or an adjustment 
to the compensation payable to Design-Builder, or to the time for performance of the contract 
and completion of the Project, or any combination thereof.

“Completion of Design Phase Requirements” means the completion of all Work required 
by, and in compliance with, the Contract Documents for the Design Phase of the Project 
including final drafts of plans, specifications, technical specifications, drawings, and any other 
Design document necessary to obtain approval from governmental authorities to proceed with
construction of the Project.

“Construction Phase” means the phase of the Project commencing upon completion of 
the Design Phase and ending upon Owner's Representative's execution of the Certificate of Final 
Completion of the Project.

“Construction Phase Services” means Services rendered during the Construction Phase of 
the Project.

“Construction Work” means the labor and materials furnished by the Design-Builder or 
Subcontractors for the Construction Phase of this Project as more specifically set forth in Article 
5 of this Agreement.

“Contract Times” means the inclusive set of date deadlines for reaching identified 
construction targets such as Substantial Completion and Final Completion.

“Day(s)” means calendar day unless specifically stated otherwise.

“Design-Builder” means Everett Whitehead & Son, Inc., a Florida corporation.

“Design Phase” means the phase of the Project commencing upon execution of this 
agreement and issuance of a “Notice to Proceed with Design Work” by the Owner and ending 
upon issuance of a “Notice to Proceed with Construction Work” by the Owner.
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“Design Phase Services” means Services rendered during the Design Phase of the  
Project.

“Design Work” or “Design Phase Work” means the labor, materials, services, furnished 
by the Design-Builder or Subcontractors for the Design Phase of the Project.

“Design Price” means the Design-Builder’s guaranteed not-to-exceed price to design the 
Project and perform Design-Phase Services.

“Documents Binder” means the official binder kept by the City containing all of the 
Contract Documents, the required forms to be filled out by or utilized by the Design-Builder in 
accordance with the Contract Documents, and the official copy of the City-approved plans 
specifications and other design documents for the Project.

“Final Completion” means the completion of all Work required by, and in compliance 
with, the Contract Documents, including start-up, testing, obtaining regulatory approvals from all 
applicable authorities, completion of all punch lists, and all preparations necessary to operate and 
maintain the Project.

“Other Contractors” means any contractor, but not including Design-Builder or the 
Subcontractors, with whom Owner enters into a direct contract for the performance of any 
portion of the Work.

“Owner” means the City of Winter Haven, a Florida municipal corporation.

“Owner's Representative” means the individual named in writing by Owner to act on 
Owner's behalf in the administration of this contract. Owner's Representative does not have 
authority to waive or modify any condition or term of the Contract Documents.

“Preliminary Design” means all design documents constituting the Preliminary Design as 
required and defined in Owner's contract with design professionals.

“Progress Payment(s)” means the periodic payments to be made to Design Builder under 
this Contract for Design Work and Construction Work, as applicable.

“Project" means the work as defined herein and as modified by the Contract Documents, 
to include any City-approved specifications created by Design-Builder for use in the construction 
of the contracted-for improvements.

“Services” means those services, functions, roles, responsibilities, obligations and duties 
required of Design-Builder pursuant to the terms of the Contract Documents.

“Site” means the physical location of the Project, the Superintendent’s office, and 
materials storage areas.
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“Subcontracts” means the contracts between Design-Builder and any Subcontractor.

“Subcontract Costs” means those sums properly paid or due and payable by Design-
Builder under the terms of the Subcontracts.

“Subcontractors” means all persons, firms or corporations furnishing labor or materials in 
privity with or under the supervision of the Design-Builder.

“Substantial Completion” means that stage of completion of the Project, including  
testing, approval by any applicable regulatory authority, and receipt of the final certificate of 
occupancy, such that the Work and the Project are usable by Owner for the purpose for which 
they are intended.

“Substantial Completion of A/E Work” means that stage of completion of the Project 
where architectural and engineering work is sufficiently complete such that the Design Work is 
usable by Owner for the purpose for which it was intended.

“Superintendent” means the executive representative of the Design-Builder who shall be 
present on the site at all times during progress of the work and shall be authorized to receive and 
fulfill instructions from the Owner, and capable of properly supervising the work. However, all 
Change Orders reflecting a change in Guaranteed Maximum Price and/or time shall only be 
approved by Design-Builder’s Project Manager, it being understood that the Superintendent shall 
not have authority to approve changes.

“Surety” means the person, firm, or corporation bound by the contract with and for the 
Design-Builder and responsible for the Design-Builder’s acceptable performance of the work  
and for payment of all debts pertaining thereto.

“Value Engineering” means the detailed analysis of systems, equipment, materials, 
services, facilities, and supplies required by the Contract Documents for the purpose of achieving 
the desired and essential functions of the Owner's program at the lowest Life Cycle Cost 
consistent with required and necessary performance, reliability, quality and safety. “Life Cycle 
Cost” means the sum of all costs of the Project over its useful life, and includes the cost of  
design, construction, acquisition, operation, maintenance, and salvage/resale value.

§1.3 – Contract Documents. The “Contract Documents,” such documents together as a 
whole comprising the entire agreement of the parties (collectively referred to as the “Contract”), 
shall be the following:

(a) RFQ-18-49, and all attachments attached hereto as Exhibit “A” and incorporated 
by reference ;

(b) This Contract;

(c) The Design-Builder’s Design Phase Proposal and RFQ-18-49 Qualifications 
Proposal to the Owner, attached hereto as Exhibit “B” and incorporated herein by
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reference;

(d) Required Certificates of Insurance and Endorsements pursuant to the terms of this 
Agreement;

(e) Required Performance and Payment Bonds;

(f) Addenda, Modifications, Change Orders and Field Orders as issued to the Design-
Builder by the Owner and agreed to by Design-Builder;

(g) Plans, specifications, and other design documents prepared by Design-Builder to 
perform and complete the Construction Work for an amount not exceeding the 
Guaranteed Maximum Price as provided in Section 5.1 and approved by the City;

(h) All affidavits and forms included in the Project’s Documents Binder;

(i) Further amendments to the Contract as prepared in writing, signed by both the 
City and the Design-Builder; and

(j) The “Guaranteed Maximum Price” as set forth in Article 5 of this Contract.

The Contract Documents are complimentary as to the design and construction of the Project; 
what is called for by one is called for by all. If during the performance of the Work, Design-
Builder or any member of Design-Builder or any subcontractor finds a conflict, error or 
discrepancy in the Contract Documents, Design-Builder shall report the discrepancy to the City 
in writing at once before proceeding with the Work affected thereby. The City, upon receipt of 
such notice, will promptly investigate the circumstances and give appropriate instructions to the 
Design-Builder.  Until such instructions are given, any work done by the Design-Builder after  
the discovery of such conflict, error, or discrepancy, which is directly or indirectly affected by 
such conflict, error or discrepancy, will be at its own risk and it shall bear all costs arising 
therefrom. In resolving conflicts, errors or discrepancies, the City’s instructions to the Design-
Builder shall be the final interpretation of the requirements of the Contract Documents.

§1.4 – Successors and Assigns. Design-Builder shall not assign its rights under the 
Contract Documents, excepting its right to payment, nor shall it delegate any of its duties under 
the Contract Documents without Owner's written consent. Owner shall have the right to assign  
its rights under this contract, but any such assignment shall not relieve Owner of its obligations 
hereunder. Subject to the provisions of the immediately preceding sentence, Owner and Design-
Builder, respectively, bind themselves, their successors, assigns and legal representatives to the 
other party to this contract and to the successors, assigns and legal representatives of such other 
party with respect to all terms and conditions of this contract.

§1.5 – Governing Law; Venue; Attorneys’ Fees. This Contract shall be governed by the 
laws of the State of Florida.  Venue for any litigation arising hereunder shall be exclusively in  
the state courts in and for Polk County, Florida. The prevailing party in any litigation arising 
hereunder shall be entitled to recover its reasonable attorneys’ fees, costs and expenses of suit,
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trial and appellate.

§1.6 – Limitation on Municipal Indemnity. To the extent that any of the Contract 
Documents call for Owner to indemnify Design-Builder, or any party, or to the extent that any 
transaction made in the course of construction of the Project requires the Owner to indemnify  
any third-party, the following sentence shall be appended to the indemnity and shall control the 
indemnity as if set forth therein:

“provided, however, that regardless of whether any such obligations incurred hereunder are  
based on tort, contract, statute, strict liability, negligence, product liability or otherwise, the 
obligations of the Owner under this indemnification provision shall be limited in the same 
manner that would have applied if such obligations were based on, or arose out of, an action at 
law to recover damages in tort and were subject to section 768.28, Florida Statutes, as that  
section existed at the inception of the Agreement between Owner and Design-Builder dated 
December       , 2018.”

The addition of this language pursuant to this Agreement shall not be construed to create Owner 
indemnifications where none are expressly made in the terms and conditions of the Contract 
Documents, nor shall it create indemnifications where none are expressly made in the terms and 
conditions of any transaction made in the course of construction of the Project, whether implied 
or otherwise. Provided however that such language is not intended to exclude and does not 
exclude any liability in contract that the Owner may have to Design-Builder under this 
Agreement.

§1.7 – Severability. Should a court or other competent authority render invalid any 
provision of this Agreement, the parties agree that this shall not in any manner affect the 
enforceability of the other provisions herein.

§1.8 – Neutral Interpretation. Any controversy over the construction of this Contract  
shall be decided neutrally and without regard to events of authorship or negotiation.

§1.9 – Section Headings. Any section or paragraph headings appearing in this Contract 
have been inserted for the sole purpose of convenience and ready reference of the parties. They 
do not purport to, and shall not be deemed to, define, limit or extend the scope or intent of the 
sections and paragraphs to which they may pertain.

Laws.
§1.10 – Compliance with Applicable Laws Including But Not Limited To Public Records

(a) The Design-Builder agrees to comply with all federal, state, and local laws or
ordinances applicable to all of the provisions of the Contract (including, but not limited to, 
building codes, fire and safety regulations, and environmental regulations) and specifically 
acknowledges the applicability of the Public Records provisions of Florida law found in Chapter 
119, Florida Statutes and as more specifically set forth in this Paragraph below. The Design-
Builder represents and warrants unto the Owner that no elected official, officer, employee, or 
agent of the Owner has any interest, either directly or indirectly, in the business of the Design-
Builder to be conducted hereunder.  The Design-Builder further represents and warrants to the
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Owner that it has not employed or retained any company or person, other than a bona fide 
employee working solely for the Design-Builder, to solicit or secure this Contract, and that it has 
not paid, or agreed to pay, or given or offered any fee, commission, percentage, gift, loan, or 
anything of value to any person, company, corporation, individual, or firm, other than bona fide 
Personnel working solely for the Design-Builder, in consideration for or contingent upon, or 
resulting from the award or making of this Contract. Further, the Design-Builder also 
acknowledges that it has not agreed, as an expressed or implied condition for obtaining this 
Contract, to employ or retain the services of any person, company, individual or firm in 
connection with carrying out this Contract. It is absolutely understood and agreed by the Design-
Builder that, for the breach or violation of this Paragraph, the Owner shall have the right to 
terminate this Contract without liability and at its sole discretion, and to deduct from any 
amounts owed, or to otherwise recover, the full amount of any value paid by the Design-Builder. 
The Design-Builder shall also require, by contract, that all subcontractors shall comply with the 
provisions of this Paragraph.

(b) Public Records. Design-Builder agrees to:

1. Keep and maintain public records required by the public agency to perform the service.
2. Upon request from the public agency’s custodian of public records, provide the public 
agency with a copy of the requested records or allow the records to be inspected or copied within 
a reasonable time at a cost that does not exceed the cost provided in Chapter 119 of the Florida 
Statutes or as otherwise provided by law.
3. Ensure that public records that are exempt or confidential and exempt from  public 
records disclosure requirements are not disclosed except as authorized by law for the duration of 
the contract term and following completion of the contract if the Design-Builder  does  not 
transfer the records to the public agency.
4. Upon completion of the contract, transfer, at no cost, to the public agency all public 
records in possession of the Design-Builder or keep and maintain public records required by the 
public agency to perform the service. If the Design-Builder transfers all public records to the 
public agency upon completion of the contract, the Design-Builder shall destroy any duplicate 
public records that are exempt or confidential and exempt from public records disclosure 
requirements. If the Design-Builder keeps and maintains public records upon completion of the 
contract, the Design-Builder shall meet all applicable requirements for retaining public records. 
All records stored electronically must be provided to the public agency, upon request from the 
public agency’s custodian of public records, in a format that is compatible with the information 
technology systems of the public agency.

IF THE DESIGN-BUILDER HAS QUESTIONS REGARDING THE 
APPLICATION OF CHAPTER 119, FLORIDA STATUTES, TO THE 
DESIGN-BUILDER’S DUTY TO PROVIDE PUBLIC RECORDS 
RELATING TO THIS CONTRACT, CONTACT JOY TOWNSEND, 
DEPUTY CITY CLERK, THE CUSTODIAN OF PUBLIC RECORDS AT
WINTER HAVEN-863-291-5600, EXT. 232, JTownsend@mywinterhaven.com, 
451 THIRD STREET, N.W., WINTER HAVEN, FLORIDA 33881.
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If the Design-Builder does not comply with a public records request, Owner shall enforce the 
contract provisions which may include immediate termination of contract.

§1.11 – Notices. Any notice required by this Agreement shall be in writing and shall be 
either delivered in person, sent by overnight courier such as United Parcel Service or Federal 
Express, or mailed by United States Mail, certified mail with return receipt requested and all 
postage charges prepaid. Except where receipt is specifically required in this Agreement, any 
notice mailed in accordance with these standards to the proper address as set forth  below shall  
be deemed to be effective three days after the date of postmark; notices delivered in person shall 
be effective upon delivery; and notices sent by overnight courier shall be effective as of the next 
business day after being placed into the hands of the courier service, properly addressed;  and  
any time period shall begin running as of that date, whether or not the notice  is  actually 
received. Notices shall be given in the following manner, or in such other manner as may be 
directed by either party, in writing, from time to time:

To Owner: City of Winter Haven 
Attention: Eric Labbe, AICP 
Planning Manager
451 Third Street, NW 
Winter Haven, FL 33880

With a copy to: Frederick J. Murphy, Jr., Esquire
(which shall not City Attorney
constitute notice) Boswell & Dunlap LLP

245 South Central Avenue 
Bartow, FL 33830

To Design-Builder: E. Ryan Whitehead
President
Everett Whitehead & Son, Inc. 
601 6th Street, S.W.
Winter Haven, FL 33880

With a copy to: Matthew D. Alexander, Esquire 
(which shall not Peterson & Myers, P.A. 
constitute notice) 199 Ave B NW, Suite 200

Winter Haven, FL 33881

§1.12 – No Third Party Beneficiaries. Nothing contained in this Contract shall create a 
contractual relationship with, or any rights in favor of, any third party, including any 
Subcontractor.

§1.13 – Exhibits. All exhibits annexed hereto are incorporated by reference and made a 
part of the Contract and the Contract Documents.
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§1.14 – Use of Term “Including”. The terms “including”, “includes”, and their 
derivatives are not intended as terms of limitation, and shall be deemed in each instance to be 
followed by the phrase “without limitation.”

§1.15 – Waiver. No waiver by Owner of any one or more defaults by Design-Builder in 
the performance of the provisions of this Contract shall be construed as a waiver of any other 
defaults, whether of a like kind or different nature. No waiver by Design-Builder of any one or 
more defaults by Owner in the performance of the provisions of this Contract shall be construed 
as a waiver of any other defaults, whether of a like kind or different nature.

§1.16 – Mediation of Disputes. In the event a dispute arises between the parties to the 
Contract as to any of the provisions of the Contract Documents, the performance due under the 
Contract Documents, or the Contract as a whole, the parties agree that upon the written request  
of either party, they will attempt to resolve the dispute through non-binding mediation. Each 
party agrees to participate in the mediation as soon as possible after a request is made and to 
participate in good faith. The parties further agree that the mediation will be conducted by a 
Mediator certified by the Supreme Court of Florida and shall be held in Polk County, Florida. 
The mediator will be chosen by the Owner and Design-Builder and the parties participating in  
the mediation will share the Mediator’s fee equally.

§1.17 – Merger. The Contract between the Owner and Design-Builder, evidenced by the 
Contract Documents as a complete set (to include this Agreement), represents the entire 
agreement between Owner and Design-Builder and supersedes all prior communications, 
negotiations, representations, or agreements, either written or oral. Subject only to properly 
issued Change Orders, the Contract may be amended only by written instrument signed by both 
Owner and Design-Builder and approved by the Owner’s governing body.

§1.18 – Document Ownership; Reuse by Owner/City. Neither Design-Builder, nor any 
subcontractor, manufacturer, fabricator, supplier, distributor, or other person or organization 
(other than the Owner) shall have or acquire any title to or ownership rights in any of the 
drawings, specifications, plans, other design documents or other documents (or copies of any 
thereof) prepared by or bearing the seal of the Design-Builder to design the Project; and they 
shall not be reused on extensions of the Project or any other project, nor shall they be generally 
published without the written consent of the Owner. All drawings, specifications and other 
documents prepared in conjunction with the Work/Project shall be considered a “work made for 
hire” and as such, the sole property of the Owner and the Owner may reuse them at no additional 
expense, provided however that the Design-Builder shall not be liable for the City’s reuse of any 
such documents on a project other than that for which such documents were prepared.

§1.19 – Independent Contractor. Design-Builder shall perform all work under the 
Contract as an Independent Contractor and shall not be considered an agent of the City, nor shall 
any of Design-Builder’s subcontractors or suppliers or employees be considered agents of the 
City. Design-Builder and not City shall be solely responsible to any and all subcontractors and 
suppliers and those employed by them for their costs, expenses, fees and profits, if any, in 
performing any of the work required by this Contract.
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§1.20 – Owner’s Reserved Right to Dispute Invoice, Work to Proceed. Owner may, 
within ten days of its receipt of an invoice, reasonably and in good faith dispute the amount of  
the invoice, and withhold payment on such disputed amount. Should Owner exercise this right, 
work and/or services shall proceed in the normal course without regard to payment or non-
payment of the disputed portions of the invoice, provided however, that Owner shall remit the 
non-disputed portions of the invoice to Design-Builder.

§1.21 – Limitations on Owner’s Responsibilities. Whenever in the Contract Documents 
the terms “as ordered”, “as directed”, “as required”, “as allowed”, “as approved” or terms of like 
effect or import are used or the adjectives “reasonable”, “suitable”, “acceptable”, “proper”, 
“satisfactory” or adjectives of like effect or import are used to describe requirement, direction, 
review or judgment of Owner as to the Work, it is intended that such requirement, direction, 
review or judgment will be solely to evaluate the Work for compliance with the Contract 
Documents (unless there is a specific statement indicating otherwise). The use of any such term 
or adjective shall not be effective to assign to Owner any duty or authority to supervise or direct 
the furnishing or performance of the Work or any duty or authority to undertake responsibility 
for Design-Builder’s means, methods, techniques, sequences, procedures of construction, or for 
Design-Builder’s acts or omissions, including the acts or omissions of any of Design Builder’s 
subcontractors or suppliers.

ARTICLE 2
THE WORK

§2.1 – The Work; Phased Contract. The “Work” shall be that work required of Design-
Builder to design, construct and deliver the Project. Owner and Design-Builder agree to “phase” 
this Contract into two separate portions of the Work:

The “Design Phase” wherein the Design-Builder will perform architectural and 
engineering services to deliver to the Owner its design for the Project and all related 
materials, including, but not limited to, design documents, concept drawings, plans, 
materials documents and specifications; and

The “Construction Phase” wherein the Design-Builder will perform construction services 
to physically construct and deliver the Project.

All Work for both the Design Phase and the Construction Phase shall be delivered as more 
particularly set forth in this Agreement and for a Guaranteed Maximum Price, in an amount as 
more specifically set forth in Paragraph 3.6 and Article 5 of this Agreement, plus any change 
orders issued in accordance with the terms of this Agreement and less any Owner credits as 
described herein.

§2.2 – Design Phase. Subject to, and in accordance with the terms and provisions of the 
Contract Documents, during the Design Phase of the Project the Design-Builder agrees to:

(a) Design the Project, including drafting all plans, renderings, specifications,
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technical specifications (“01” documents) and other design documents necessary 
for the timely construction of the Project in accordance with the Contract 
Documents;

(b) Develop a timetable for construction of the Project, in consultation with the 
Owner;

(c) Perform Architectural and Engineering phase services for the Owner to include 
structure design and electrical site design, as necessary;

(d) Deliver six (6) paper sets and one (1) electronic set (in a general computer-
readable format on compact disc) of completed Owner approved design 
documents, to include plans, specifications, and other design documents necessary 
for the issuance of appropriate building permits;

(e) Develop, in conjunction with the Owner, a “Guaranteed Maximum Price” for 
construction and completion of the Project which shall be the amount to which 
both the Owner and Design-Builder agree is necessary to construct and deliver the 
Project to the Owner (such Project being satisfactory in nature to the Owner and 
all governmental authorities having jurisdiction thereof), and as more specifically 
set forth in Paragraph 5.1 of this Agreement, exclusive of the Design Price in 
Paragraph 3.6 of this Agreement;

(all of which are the “Design Phase Requirements”).

§2.3 – Construction Phase.  Subject to, and in accordance with the terms and provisions  
of the Contract Documents, during the Construction Phase of the Project, for a Guaranteed 
Maximum Price, exclusive of the Design Price, the Design-Builder agrees to:

(a) Timely construct the Project for not more than the Guaranteed Maximum Price in 
accordance with the Contract Documents, the plans, specifications and technical 
specifications;

(b) Promptly begin constructing the Project after issuance of the “Notice to Proceed 
with Construction” by the Owner and all applicable permits are issued;

(c) Adhere to a developed and approved Construction Timetable for the Project;

(d) Pay for all labor, supervision, materials, supplies, furnishings, equipment and 
things required by the Contract Documents in the construction of the Project;

(e) Obtain and pay for all required permits for the construction of the Project from all 
government agencies with jurisdiction over the project, including, but not limited 
to, the Florida Department of Transportation, the Southwest Florida Water 
Management  District,  Polk  County  Health  Department,  and  the  Florida
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Department of Environmental Protection;

(f) Perform Services at a level consistent with the standards and quality prevailing 
among construction management, design-build and general contracting firms of 
superior knowledge, skill and experience engaged in projects of similar size and 
complexity;

(g) Carry out and complete Services in an efficient, economical and timely manner,  
as expeditiously as is consistent with the level of skill and care required hereby 
and the interests of Owner, and in accordance with the Contract Documents;

(h) Achieve Substantial Completion of the Project on or before the date set for 
Substantial Completion in the Guaranteed Maximum Price provisions of this 
Agreement;

(i) Achieve Final Completion of the Project on or before the date set for Final 
Completion in the Guaranteed Maximum Price provisions of this Agreement; and

(j) Deliver to the Owner two complete sets of as-built drawings of the Project upon 
final acceptance of the Project by the Owner.

(all of which are the “Construction Phase Requirements”).

§2.4 – Contiguous Work. Design-Builder shall review and take into consideration all 
known contiguous work to be performed by other parties arising from any causes whatsoever. 
The Owner shall not consider any delays in the Work caused by said known contiguous work.

§2.5 – Duty to Correct. Design-Builder shall promptly correct any errors, omissions, 
deficiencies, or conflicts in its Services and the Work at its own cost and without additional 
compensation or reimbursement, and Design-Builder shall not be compensated or reimbursed for 
performing any Services necessitated by its failure to perform in accordance with the Contract 
Documents.

§2.6 – Design-Builder to Provide / Procure Necessary Items. Design-Builder agrees to 
provide all the professional design services, labor, material, supplies, equipment, transportation, 
apparatus, light, utilities, scaffolding, and tools necessary for the proper construction and 
completion of the Project.

§2.7 – Assurances and Representations.

(a) The Design-Builder hereby represents and warrants to the Owner that it is skilled 
and experienced in the construction of projects of the type depicted in the Contract Documents 
and that the Design-Builder, by careful examination has satisfied itself as to the general area in 
which the improvements comprising the Project are to be located, including, but not by way of 
limitation, climate conditions, soil conditions, available labor supply and cost, all local 
governmental requirements and available equipment supply and cost as well as other items
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which in the Design-Builder’s judgment could in any manner affect the timely performance of 
the Work.

(b) Design-Builder recognizes the relationship of trust and confidence established 
between it and the Owner by the Contract Documents. It covenants with the Owner to furnish its 
best skill and judgment, to cooperate with the Owner to incorporate in the Work only materials 
which shall be new and of the best kind of grades to be specified to insure that all workmanship 
shall be to the best of the recognized standards known to the various trades, to furnish efficient 
business administration and supervision, to keep at all times an adequate supply of workers and 
materials at the site and to prosecute the completion of the Work in the best and soundest way 
and in the most expeditious and economical manner consistent with the interests of the Owner.

(c) It shall be Design-Builder’s sole responsibility to evaluate any and all 
topographical surveys, soil tests, drainage plans and any other engineering reports, plans or tests 
required to ensure that sufficient information is available for the completion of the Work. Any 
additional work, regardless of the nature and scope, required as a result of said surveys, tests, 
reports or plans in order to complete the Work shall be performed at Design-Builder’s expense.

(d) Before ordering any material or doing any work, the Design-Builder shall verify 
all measurements at the existing site and insure the correctness of the same. No additional 
compensation shall be allowed or paid on account of any difference between actual dimensions 
and measurements indicated in the Contract Documents, plans, specifications and other design 
documents. Any differences found shall be submitted to the Owner for instructions before 
proceeding with the Work.

ARTICLE 3
DESIGN PHASE PARTICULARS

§3.1 – Design to be Complimentary. Design-Builder shall ensure that any plans, 
specifications, or other design documents created by it or any subcontractor, shall be 
complimentary to the Contract Documents. If during the performance of the Work, Design-
Builder or any member of Design-Builder or any subcontractor finds a conflict, error or 
discrepancy between the plans, specifications, or other design documents, and the Contract 
Documents, Design-Builder shall report the discrepancy to the City in writing at once before 
proceeding with the Work affected thereby. The City, upon receipt of such notice, will promptly 
investigate the circumstances and give appropriate instructions to the Design-Builder. Until such 
instructions are given, any work done by the Design-Builder after the discovery of such conflict, 
error, or discrepancy, which is directly or indirectly affected by such conflict, error or 
discrepancy, will be at its own risk and it shall bear all costs arising therefrom. In resolving 
conflicts, errors or discrepancies, the City’s instructions to the Design-Builder shall be the final 
interpretation of the requirements of the Contract Documents.

§3.2 – Documents to be Approved by City. Design-Builder shall timely submit to the 
City, for review and approval, schematic design documents including, but not limited to, site 
plans prepared by Chastain Skillman, floor plans, elevations, sections and outline specifications 
which are based on and comply
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with the Contract Documents and Design Criteria Package, which is a part of RFQ 18-49. 
Design-Builder shall timely submit to the City, for review and approval, design development 
documents including, but not limited to, site plans prepared by Chastain Skillman, floor plans, 
elevations, enlarged floor plans, miscellaneous details and updated outline specifications which 
are based on and comply with the Contract Documents, Design Criteria Package and the City-
approved schematic design documents. Design-Builder shall timely submit to City, for review 
and approval, final plans and specifications which shall be based on and in compliance with the 
Contract Documents, Design Criteria Package, and the City-approved design development 
documents.

§3.3 – Design-Builder to Remain Liable for Design. Design-Builder shall remain fully 
liable to City for the adequacy of the plans and specifications and other documents, the ultimate 
and acceptable design and construction of the Project, and for any errors and omissions that may 
exist thereon, whether the work is done in house by Design-Builder, by joint venture, or by 
retention of a design professional by the Design-Builder.

§3.5 – Commencement of Design Phase Work; Substantial Completion of A/E Work and
Completion of Design-Phase Requirements Dates; Liquidated Damages.

(a) Commencement of Design Phase work. Work shall commence on the Design 
Phase Requirements within three (3) calendar days of the date of issuance of a “Notice to 
Proceed With Design Work” by Owner.

(b) Substantial Completion of A/E work. Substantial Completion of the Architectural 
and Engineering work identified in the Design Phase Requirements shall be achieved not later 
than thirty (30) consecutive calendar days from the date of issuance of the “Notice to Proceed 
With Design Work” by Owner.

(c) Completion of Design Phase Requirements. Completion of the Design Phase 
Requirements shall be achieved not later than twenty (20) consecutive calendar days from the 
date of Substantial Completion of A/E Work.

(d) Time of the Essence.  Time is of the essence of this Contract.

(e) Extensions of Substantial Completion of A/E Work and Completion of Design—
Phase Requirements Dates. Extensions of time for Design-Builder to achieve Substantial 
Completion of A/E Work and Completion of Design Phase Requirements shall be equitably 
awarded by Owner-issued Change Order if an unexpected delay in achieving Substantial 
Completion and Completion is attributable to a party other than the Design-Builder.

(f) Liquidated Damages. Owner and Design-Builder, recognizing that time is of the 
essence of this Contract, agree that Owner will suffer financial loss if the Design Phase 
Requirements are not completed within the time frames specified in this Article, plus any 
extensions thereof. They also recognize the delays, expense and difficulty involved in proving in 
a legal proceeding the actual loss incurred by Owner if the Design Phase Requirements are not 
completed timely. Accordingly, instead of requiring any such proof, Owner and Design-Builder 
agree that as liquidated damages for delay (but not as a penalty) Design-Builder shall pay Owner
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the sum of One Hundred Dollars and no cents ($100.00) for each day that expires after the time 
specified for Substantial Completion of A/E Work has expired. Further, Design-Builder shall pay 
Owner the sum of One Hundred Dollars and no cents ($100.00) for each day that expires after 
the time specified for Completion of Design Phase Requirements has expired. Owner may retain 
liquidated damages owed to Owner by Design-Builder under this provision from Design-
Builder’s compensation.

§3.6 – Design Price; Progress Payments.

(a) Design Price; The Owner shall pay the Design-Builder in current funds for the
Design Work the total not to exceed sum of Ten Thousand Dollars and no cents ($10,000.00) (the 
“Design Price”) for the performance of the Design Phase Requirements. Monthly Progress 
Payment installments of the lump-sum Design Price, if applicable, shall be based on the percent 
completion of the overall Design Phase Requirements in accordance with the approved Design 
Phase Schedule of Values created pursuant to subsection (b) of this section.

(b) Design Phase Schedule of Values.  In order to determine the percent completion  
of the overall Design Phase Requirements, the Design-Builder, within seven (7) days of entry  
into this Agreement, shall submit to the Owner for approval a proposed CSI-Formatted Design 
Phase Schedule of Values detailing the expected completion dates for the Design Phase 
Requirements. Once approved by Owner, the Design Phase Schedule of Values shall be 
incorporated in and made part of this Agreement and such Schedule shall control the timing of 
and amount of the Progress Payment to be made to the Design-Builder. Owner shall have no 
liability for any expenses of Design-Builder beyond payment of the Progress Payment amount 
noted in the Design Phase Schedule of Values. Design-Builder shall not be entitled to receive 
additional compensation from Owner beyond that amount noted in the Design Phase Schedule of 
Values.

§3.7 – Construction Timetable. Design-Builder shall, after Completion of the Design 
Phase, but prior to the initiation of the Construction Phase, develop and submit a proposed 
Construction Timetable to the Owner detailing the expected completion dates for the 
Construction Phase Requirements. The Construction Timetable shall be sufficiently detailed and 
shall describe proposed partial completion points and due dates for filing Documents Binder 
paperwork with the Owner. Further, the Construction Timetable shall specify the dates for 
Substantial Completion and Final Completion as identified in accordance with the Construction 
Documents and Article 4 herein. After development of the Construction Timetable, and 
subsequent approval thereof by the Owner, the Construction Timetable shall control the progress 
of construction of the Project. NOTE: THE OWNER WILL NOT ISSUE A NOTICE TO 
PROCEED WITH CONSTRUCTION UNTIL THE DESIGN-BUILDER SUBMITS AND 
OBTAINS AN APPROVED CONSTRUCTION TIMETABLE.

ARTICLE 4
CONSTRUCTION PHASE PARTICULARS

§4.1  –  Reporting  Anticipated  Delays  During Construction Phase. Design-Builder is
responsible for assuring that the contract will be completed on a timely basis in accordance with
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the established Construction Timetable. No extension of time will be granted unless the delay is 
caused by acts of the Owner (as stated in Paragraph 14.2 herein) or by unusual and unforeseeable 
“Acts of God” beyond the Design-Builder’s control that makes it impossible to proceed with any 
of the work (e.g. Acts of God include unavoidable labor disputes, unavoidable inability to 
procure materials, failure of power not resulting from the Owner's or Design-Builder’s actions or 
omissions, restrictive governmental laws enacted or taking effect after the Effective Date of this 
Agreement, riots, insurrections, wars, fire, or other reason of a like nature not the fault of the 
party delayed in doing work or doing acts required under the Contract Documents, hurricanes, 
unusually severe and prolonged bad weather). In the event of such Acts of God, then  
performance of such acts will be excused for the period of delay and the period for the 
performance of any such acts will be excused for the period of delay. In no event will problems 
with Subcontractors, suppliers or employees entitle the Design-Builder to an extension of the 
contract times or deadlines. Note, compensation for delays caused by the Owner is recoverable 
only as described in Paragraph 14.2 herein.

§4.1.1 – Design-Builder shall, within ten days from the beginning of such delay, 
submit written notification to the Owner of the causes of the delay. If Design-Builder  
fails to give such written notice, within ten days of the beginning of such delay no claim 
for extension will be considered. Oral notification of delays will not be sufficient. 
Notification of delay due to unusually severe and prolonged bad weather shall be 
documented by data substantiating that weather conditions were abnormal for the period 
of time and did adversely impact the construction schedule.

§4.1.2 – The Owner shall review such notification if an extension is requested by 
the Design-Builder and may extend the completion date if the Owner reasonably 
concludes that the facts justify such an extension.

§4.1.3 – Delays, which are excusable under the terms of this Contract, shall not 
excuse the Design-Builder from timely completing portions of the Contract which are not 
materially affected by the delay.

§4.2 Schedule of Values. Within fourteen (14) days after Owner approves design 
documents for the construction of no less than seventy-five percent (75%) of the Project, Design-
Builder shall submit to the Owner for approval a proposed Construction Phase Schedule of 
Values detailing the expected completion dates of targets previously approved by Owner in the 
Construction Timetable. Once approved by Owner, the Construction Phase Schedule of Values 
shall be incorporated in and made part of this Agreement and such Schedule shall control the 
timing of and amount of the Progress Payment to be made to the Design-Builder. Unless 
otherwise provided by this Contract, Owner shall have no liability for any expenses of Design-
Builder beyond payment of the Progress Payment amount noted in the Construction Phase
Schedule of Values. Design-Builder shall not be entitled to receive additional compensation  
from Owner beyond that amount noted in the Construction Phase Schedule of Values unless, 
pursuant to this Contract, Design-Builder is entitled to additional compensation. OWNER'S 
APPROVAL OF ANY SCHEDULE SHALL ONLY INDICATE OWNER'S 
ACKNOWLEDGMENT OF THE DATES CONTAINED THEREIN AND SHALL NOT 
CONSTITUTE RATIFICATION  OR APPROVAL OF  THE ACCURACY,  ADEQUACY, OR
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LOGIC OF THE SCHEDULE, OR OF THE MEANS, METHODS, MANNER OR SEQUENCE 
OF WORK CONTAINED IN THE SCHEDULE.

§4.3 Commencement of Construction Phase Work; Substantial and Final Completion
Dates; Liquidated Damages.

(a) Commencement of Construction Phase work. Work shall commence on the 
Project within fourteen (14) days of the date of issuance of a “Notice to Proceed With 
Construction Work” by Owner, which will not be issued until after the completion of the Design 
Phase Requirements.

(b) Substantial Completion. Substantial Completion of the Project shall  be 
established and agreed upon by both parties during the Design Phase but not later than (120)
consecutive calendar days after the date of issuance of the “Notice to Proceed with Construction of Work” 
by Owner or the issuance of all permits needed to perform the Construction Work, whichever occurs later. 
Design-Builder agrees to apply for all permits within ten (10) days after the completion of the Design 
Phase and diligently pursue the issuance of said permits.

(c) Final Completion. Final Completion of the Project shall be achieved not later  
than thirty (30) consecutive calendar days from the date of Substantial Completion.

(d) Time of the Essence.  Time is of the essence of this Contract.

(e) Liquidated Damages. Owner and Design-Builder, recognizing that time is of the 
essence of this Contract, agree that Owner will suffer financial loss if the Project is not 
completed within the time frames specified in this Agreement, plus any extensions thereof. They 
also recognize the delays, expense and difficulty involved in proving in a legal proceeding the 
actual loss incurred by Owner if the Project is not completed timely. Accordingly, instead of 
requiring any such proof, Owner and Design-Builder agree that as liquidated damages for delay 
(but not as a penalty) Design-Builder shall pay Owner the sum of Two Hundred Fifty Dollars 
and no cents ($250.00) for each day that expires after the time specified for Substantial 
Completion has expired. Further, Design-Builder shall pay Owner the sum of Two Hundred Fifty 
Dollars and no cents ($250.00) for each day that expires after the time specified for Final
Completion has expired. Owner may retain liquidated damages owed to Owner by Design-
Builder under this provision from Design-Builder’s compensation.

(f) Partial Acceptance. The Owner has the option to accept and enjoy beneficial use 
of portions of the Work, which are substantially complete before the entire Project is completed. 
In the event such partial acceptance occurs, liquidated damages will not be nullified or excused 
but will continue until Substantial Completion of the entire Project. Commencing on the date of 
Partial Acceptance and subject to the entire Project being complete to the extent of allowing the 
Owner to open the Project as scheduled, the Owner shall reduce unaccumulated liquidated 
damages by a percentage which equals the ratio of the value of the accepted portion of the  
Project to the total value of the entire Project as determined by the Schedule of Values. Nothing 
herein shall obligate the Owner to accept portions of the Project prior to Substantial Completion
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of the entire Project.

ARTICLE 5
GUARANTEED MAXIMUM PRICE

§5.1 – Guaranteed Maximum Price. This is a guaranteed not-to-exceed pricing contract.
The Owner and Design-Builder shall have up to fifteen 15 days after the approval of Substantial 
Completion of the Design Phase Work within which to agree to and establish the Guaranteed
Maximum Price of this contract in a document to be entitled “Guaranteed Maximum Price 
Amendment” in substantially the same form as Exhibit “A” attached hereto and incorporated by 
reference herein. Design-Builder warrants to the Owner that if the Guaranteed Maximum Price is 
established such Price shall be the maximum amount payable for the performance of the 
Construction Work, specifically including the Construction Phase requirements, and delivery of 
the Project to Owner free of all liens of any kind, including but not limited to, any and all liens 
that may be placed on the Project by the Design-Builder, Design- Builder’s subcontractors or 
subconsultants, and materialmen or workers. Notwithstanding, the establishment of the 
Guaranteed Maximum Price by subsequent amendment, such Price shall be subject to 
appropriate credits due Owner and/or Design-Builder as set forth in this Contract. If Owner and 
Design-Builder agree then the contemplated Guaranteed Maximum Price Amendment shall be 
completed, approved and executed and this Contract as amended shall proceed. If Owner and 
Design-Builder are unable to agree to the Guaranteed Maximum Price, either Owner or Design-
Builder may, upon notice to the other, terminate this Contract in which case the Design-Builder 
shall complete all pending Design Work as directed by Owner and be paid for all Design Work 
that is completed, and thereafter Owner and Design-Builder shall be released from any further 
liability to each other under this Contract for any Construction Phase Services. In that event, 
Owner and Design-Builder agree to cooperate with each other in the delivery to Owner of Design 
Work performed and paid for by Owner including but not limited  to, Design Work product and 
any permits obtained for the Project.

§5.2 – Items to be Included in Guaranteed Maximum Price. The Guaranteed Maximum 
Price, once established shall be deemed by the Owner to include all aspects of constructing the 
Project, including, but not limited to, the Design-Builder’s overhead and profit or fee of any  
kind. By way of illustration, and not limitation, the following items shall be deemed by the 
Owner to be included in the Guaranteed Maximum Price:

(a) Labor Costs. All compensation (including reasonable Project bonuses approved
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by Owner in writing) for salaried or hourly personnel of Design-Builder directly engaged in the 
performance of the Work for this Project, or employed at the Project, or engaged in estimating, 
drafting, engineering, expediting, scheduling, coordinating, purchasing, supervising, controlling, 
safety, quality, CAD, or information technology support for the Work, wherever stationed, 
including but not limited to the assigned Construction Executive, Director of Construction,  
Senior Project Manager, Project Manager, Assistant Project Manager, Superintendent and field 
personnel.

(b) Costs of Materials and Equipment Incorporated in the Completed Construction.

(1) Costs, including transportation, of materials and equipment incorporated  
or to be incorporated in the complete construction.

(2) Costs of materials in excess of those actually installed but required to 
provide reasonable allowance for waste and for spoilage.

(c) Costs of Other Materials and Equipment, Temporary Facilities and Related Items.

(1) Costs, including transportation, installation, maintenance, dismantling, 
storage and removal of materials, supplies, temporary facilities, machinery, equipment, 
and hand tools not customarily owned by the construction workers.

(2) Rental charges for temporary facilities, machinery, equipment, and hand 
tools not customarily owned by the construction workers, which are provided by the 
Design-Builder at the site, whether rented from the Design-Builder or others, and costs of 
transportation, installation, minor repairs and replacements, dismantling, storage and 
removal thereof. It is the expectation of the Owner that in calculating the Guaranteed 
Maximum Price, line items for such rental charges are not be in excess of 100% of the 
rates set forth in the latest edition of the Rental Rate Blue Book for Construction 
Equipment published by Primedia Information, Inc., unless equipment is rented from 
third parties specifically for the Project; the Owner specifically reserves the right to  
object to that portion of the Guaranteed Maximum Price, and receive a credit against the 
Guaranteed Maximum Price, in the event that Design-Builder utilizes rates in excess of 
those mentioned herein.

(3) Costs of removal of debris from the site.

(4) Reproduction costs, costs of telegrams, facsimile transmissions and long 
distance telephone calls, postage and express delivery charges, telephone services at the 
site for this Project.

(5) Costs for travel and subsistence expenses of the Design-Builder’s 
personnel incurred in the performance of the Work, or any attendant duty to the Design—
Builder’s performance of the Work, including, but not limited to, costs for company 
owned trucks, trailers and equipment utilized by Design-Builder
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(d) Subcontract Costs. Payments made by the Design-Builder to Subcontractors or 
Subconsultants in accordance with the requirements of the subcontracts for this Project; All 
expenses related to the engagement and/or termination of subcontractors/subconsultants and 
resultant Project expense increases, if any.

(e) Miscellaneous Costs.

(1) Costs of premiums for insurance and bonds for this Project.

(2) Sales, use or similar taxes imposed by any governmental authority which 
are related to the Work for this Project and for which the Design-Builder or Owner would 
be liable.

(3) Fees, assessments and all building permits and other permits, licenses and 
inspections for the Project.

(4) Fees of testing laboratories for tests required by the Contract Documents.

(5) Data processing and software costs related to the Work for this Project.

(6) Deposits lost for causes other than the Design-Builder’s negligence or 
failure to fulfill a specific responsibility to the Owner set forth in this Contract.

(7) Legal costs, other than those arising from disputes between the Owner and 
Design-Builder, Subcontractors and affiliates, reasonably incurred by the Design-Builder 
in the performance of the Work for this Project and with the Owner’s written permission, 
which permission shall not be unreasonably withheld.

(8) Expenses incurred in accordance with the Design-Builder's standard 
personnel policy for relocation and temporary living allowances of personnel required for 
the Work, in case it is necessary to relocate such personnel from distant locations.

(9) Costs incurred by the Design-Builder in taking action to prevent 
threatened damage, injury or loss in case of an emergency affecting the safety of persons 
or property.

(10) Costs incurred by the Design-Builder in repairing or correcting damaged 
or nonconforming Work executed by the Design-Builder or its Subcontractors or 
suppliers;

(11) Mobilization and demobilization costs associated with this Project.

(12) Corporate safety inspection and related safety costs.

(13) Corporate quality inspection and quality assurance and control costs.



21

Design-Build Contract

(14) Salaries and other compensation of the Design-Builder's personnel 
stationed at its principal office or offices other than the site office.

(15) Expenses of the Design-Builder's principal office and offices other than  
the site office.

(16) Overhead and general expenses.

(17) The Design-Builder's capital expenses, including interest on the Design-
Builder's capital employed for the Work.

(18) Costs due to negligence and/or malfeasance and/or other acts of the 
Design-Builder, Subcontractors, and/or any agents thereof or to the failure of the Design-
Builder, Subcontractors, and/or any agents thereof to fulfill and/or perform the Work of 
this Project in accordance with this Project.

(f) All other reasonably foreseeable costs and expenditures of Design-Builder in 
connection with the construction of the Project.

§5.3 – Project Expenses to be Documented; Billing Against Guaranteed Maximum Price.
Design-Builder shall substantiate all Project expenditures with paid receipts and/or invoices as 
the Owner may reasonably request to determine the financial status of the Project. As Design-
Builder performs the Work necessary to deliver the Project, the Design-Builder shall keep a 
running financial statement of all Project expenses incurred to date to include, but not be limited 
to, all items mentioned in Paragraph 5.2 and its subparagraphs.  It is the expectation of the  
Owner that the Project be delivered to the Owner, ready and suitable for occupation and Owner’s 
intended uses at a final cost to Owner of less than the Design-Builder’s Guaranteed Maximum 
Price (but for no more than the Guaranteed Maximum Price, absent an Owner Directed 
Adjustment in the scope of Work).

§5.4 – Owner Directed Adjustments in Scope of Work. The Owner may, without 
invalidating the Contract, unilaterally alter, add or deduct from the Design Work and/or 
Construction Work by issuing an Owner Directed Adjustment. In the event that the Owner  
issues an Owner Directed Adjustment to the Design-Builder, Design-Builder and Owner shall 
agree on an appropriate adjustment to the Guaranteed Maximum Price. This provision shall not 
be interpreted to authorize an increase in the Guaranteed Maximum Price in the event that Owner 
rejects Design Work and/or Construction Work performed by Design-Builder or Design-
Builder’s subcontractors/subconsultants.

§5.5 – No Automatic Adjustments to Guaranteed Maximum Price. Nothing in this 
Agreement shall be construed to allow and/or authorize the payment to the Design-Builder of  
any monies in excess of the Guaranteed Maximum Price absent an Owner Directed Adjustment 
or an authorized Amendment to the Contract Documents.

§5.6 – Guaranteed Maximum Price Credits. Owner shall be entitled to credits against the 
Guaranteed Maximum Price for the following items:
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(a) Unused Excess Materials. Unused excess materials, if any, shall be handed over  
to the Owner at the completion of the Work or, at the Owner's option, shall be sold by the 
Design-Builder or returned to the supplier. Amounts realized, if any, from such sales or returns 
shall be credited to the Owner as a deduction from the Guaranteed Maximum Price.

(b) Discounts, Rebates and Refunds. Trade discounts, rebates, refunds and amounts 
received from sales of surplus materials and equipment and a waiver of any applicable building 
permit fees, if any, shall accrue to the Owner, and the Design-Builder shall make provisions so 
that they can be secured. Amounts which accrue to the Owner in accordance with the provisions 
of this Paragraph shall be credited to the Owner as a deduction from the Guaranteed Maximum 
Price.

(c) Realized Cost Savings and Tax Exempt Purchases. Cost savings  achieved  
through Value Engineering, reduction in the price of materials, or other cost savings mechanisms 
shall be shared between Owner and the Design-Builder with 60% of all savings being credited to 
the Owner and 40% of all savings being retained by Design-Builder. Notwithstanding anything  
in the Contract Documents to the contrary, Owner, as a tax exempt Florida municipal 
corporation, may purchase materials for use in the Work and 100% of any savings realized by  
the Owner purchasing materials for use in the Work shall be credited to the Owner as  a 
deduction from the Guaranteed Maximum Price.

§5.7 – Progress Payments. Monthly Progress Payments shall be based on the percent 
completion of the overall Construction Phase Requirements in accordance with the Schedule of 
Values and the Construction Timetable, as further described in Paragraphs 3.7 and 4.2 herein. In 
no event shall any interest be due and payable to Design-Builder on sums retained by the Owner 
pursuant to any of the terms or provisions of this Agreement or the Contract Documents.

§5.8 – Owner’s Reserved Rights Not to Transfer Authority Over Means and Methods.
The Owner’s reserved rights under this Article to direct changes in the scope of Work or to 
determine pricing under this Agreement shall not in any way transfer or assign Design-Builder’s 
exclusive authority over the means, methods and manner of conducting construction activities. 
Owner specifically disclaims any liability for means, methods and manner of conducting 
construction activities relating to the Work and this Project.

ARTICLE 6
PROCUREMENT OF SUBCONTRACTS, MATERIALS

AND SERVICES

§6.1 – Approval of Subcontractors. Design-Builder shall not subcontract for any part of 
the Services or Work with any Subcontractor or Consultant (including affiliates and subsidiaries 
of Design-Builder) who is not properly licensed or against whom Owner has a reasonable 
objection.  Design-Builder shall provide Owner's Representative with such written information  
as Owner deems necessary in order to determine whether to object to the Design-Builder's hiring 
of any Subcontractor or consultant, including proof of license. If no objection is interposed by  
the Owner within fifteen (15) days of its receipt of such information, Owner shall be deemed to
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have no such objection and Design-Builder may execute such Subcontract and shall furnish 
Owner a copy of same.

§6.2 – Subcontract Requirements. All Subcontracts shall afford Design-Builder rights 
against its Subcontractors which correspond to the rights afforded to Owner against Design-
Builder herein, including those rights of contract suspension, termination, replacement of 
unsatisfactory personnel at Owner's request, and documentation of Subcontractor charges as set 
forth herein. Except as otherwise approved by Owner in writing, all Subcontracts shall provide 
for the retention of ten percent (10%) of amounts earned under the Subcontracts ("Subcontract 
Retainage"), and Owner shall not be responsible for releasing, paying, or compensating Design-
Builder any amount on account of such Subcontract Retainage until  such time as specified by 
this Contract for release of retainage.

§6.3 – Coordination of the Subcontracts. Owner does not assume any responsibility for 
defining the limits on any Subcontracts on account of the arrangement of the specifications or 
plans. As part of the bidding and award of Subcontracts, Design-Builder shall ensure that the 
Subcontracts are coordinated so that all of the Work is properly and clearly allocated among, and 
assigned to, Design-Builder and Subcontractors without omission, conflict, or duplication. 
Design-Builder shall carefully review all Subcontracts to ensure: (a) that all subcontracted parts 
of the Work are assigned to appropriate Subcontractors; (b) that, unless provided for by Design-
Builder, provisions are made for temporary facilities and utilities necessary for the performance 
of the Work and for Project site facilities necessary for Design-Builder and Owner to perform 
their duties in the management, inspection, and supervision of the Work; (c) that responsibility 
for Project safety programs is properly assigned; (d) that they are in compliance with Applicable 
Laws; and  (e) that they are in compliance with Owner's and Design-Builder’s Guidelines, if any.

§6.4 – Design-Builder Responsible for Acts of Subcontractors. Design-Builder shall be 
responsible for any and all acts, defaults, omissions or negligence of Subcontractors and 
consultants, and shall be and remain liable and obligated to Owner for all Services, Work, 
materials and other items subcontracted. It is expressly agreed that no relationship of contract, 
obligation or otherwise shall be created between Owner and any Subcontractor or Consultant of 
Design-Builder, and a provision to this effect shall be inserted into all Subcontracts and other 
agreements between Design-Builder and its Subcontractors and Consultants. In no event shall 
Owner be liable to any of Design-Builder's Subcontractors for Work performed by such 
Subcontractor on behalf of the Design-Builder or for the Project. Owner will  not  resolve 
disputes between Design-Builder and any Subcontractor or disputes between Subcontractors.

§6.5 – Special Services. Design-Builder shall, as required by Contract Documents and  
the Schedule of Values, coordinate services from surveyors, testing laboratories, and  other 
special consultants required for the completion of the Work.

§6.6 – Orders of Materials and Equipment. Design-Builder shall schedule, coordinate, 
and effect the purchase and delivery to the Project site of materials and equipment required to be 
provided by Design-Builder pursuant to the Contract Documents. Design-Builder shall perform 
inspection services after the placement of all such orders.
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§6.7 – Procurement of Materials and Equipment on Owner's Behalf.  Design-Builder  
shall be responsible for scheduling and coordinating all materials, furnishings, tools, fixtures, 
computers, and equipment to be furnished by Owner under the terms of the Contract Documents 
for use in performance and completion of the Work. The purchase price and transportation and 
storage costs associated with such items shall be borne by Owner, and shall not be counted 
against the Guaranteed Maximum Price.

§6.8 – Direct Purchase.

§6.8.1 – The Owner is tax exempt and upon agreement with the Design-Builder 
may purchase directly various construction materials, supplies and equipment that may be 
part of this Contract. If direct purchases are to be made by the Owner, the Owner will,  
via its purchase orders, purchase the materials and the Design-Builder shall assist the 
Owner in the preparation of purchase orders. The Owner may direct the Design-Builder  
to prepare the purchase order on the Owner’s form and make ready for verification and 
execution by the Owner. The materials may be purchased from the vendors/suppliers 
selected by the Design-Builder, for the price originally negotiated by the Design-Builder. 
The Design-Builder will prepare a list of materials, supplies and equipment and the 
Owner will advise the Design-Builder which items from the list it wishes to purchase 
directly, with enough lead time to allow this request to be incorporated into the overall 
construction schedule.

§6.8.2 – ISSUANCE OF THE PURCHASE ORDERS BY THE OWNER DOES 
NOT CHANGE ANY OF THE DESIGN-BUILDER’S RESPONSIBILITIES 
REGARDING MATERIAL PURCHASES, OR INSTALLATIONS, WITH THE SOLE 
EXCEPTION OF THE PAYMENTS FOR THE MATERIALS SO PURCHASED AND 
THE  CONSEQUENCES  OF  NON-PAYMENT  BY  OWNER.     The  Design-Builder
remains fully responsible for all other obligations it has under the terms of this Contract 
regarding materials purchased, including but not limited to, coordination of the work 
including ordering of materials, correct quantities ordered, submittals, protection, storage, 
scheduling, shipping, security, expediting, receiving, checking shipping tickets, and 
invoices, installation, cleaning, and all applicable warranties. Regardless of any direct 
purchase, the Design-Builder remains responsible for ensuring that all materials 
purchased meet the requirements of the Contract Documents.

§6.8.3 – In the event that materials, supplies, or equipment purchased under this 
option, are defective or rejected for any reason whatsoever, and it becomes necessary in 
the opinion of the Design-Builder to initiate legal action against the responsible party, the 
Owner agrees to assign and subordinate to the Design-Builder any claims the Owner has 
against the responsible party resulting from the purchase order and to execute any legal 
documents necessary to accomplish the assignment, subordination or subrogation of such 
claims, and to cooperate with the Design-Builder in such legal action.

§6.9 – Materials Stored. For work on which the Design-Builder intends to request 
payment for materials stored at the site, the schedule of values will list materials and labor as 
separate line items.
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ARTICLE 7
CONSTRUCTION ADMINISTRATION

§7.1 – Design-Builder to Enter into Subcontracts. Design-Builder shall enter into 
Subcontracts with Subcontractors for the performance of those portions of the Work not 
performed directly by the Design-Builder. Design-Builder shall protect Owner's interests during 
the performance of such Subcontracts and shall monitor and secure performance by the 
Subcontractors of all duties and obligations contained in the Subcontracts. Design-Builder shall 
promptly notify Owner's Representative in writing of any material breach by a Subcontractor and 
shall take all necessary steps to remedy such breach and to minimize the effect of such breach on 
the timely and proper completion of the work, all at no additional cost to Owner.

§7.2 – Scheduling and Coordinating Construction. Design-Builder shall be responsible 
for scheduling, coordinating, assigning work areas, and sequencing the Work to be performed 
and for coordinating same with Owner's activities and ongoing operations and any Work that 
may be performed by Owner's own forces or other Contractors, in a manner so as to complete the 
Project by the Substantial Completion Date. Design-Builder shall perform all Services required 
under the Contract Documents in an expeditious fashion.

§7.3 – Preconstruction Conference. At an appropriate time after execution of 
Subcontracts, Design-Builder and Owner shall conduct a preconstruction conference and shall 
review with the Subcontractors any special requirements of Owner with respect to the Work, 
including Project access, safety requirements, Design-Builder guidelines, contract procedures, 
scheduling, requests for payment, Submittals, Change Orders, inspections, and any and all other 
matters they then deem relevant to the performance of Design-Builder and the Subcontractors. 
Design-Builder shall prepare and furnish to Owner's Representative and Subcontractors detailed 
minutes of the preconstruction conference within two (2) working days of its conclusion.

§7.4 – Confirmation of Insurance. Design-Builder shall timely procure and review all 
insurance certificates and policies required by the Contract Documents and the Subcontracts and 
provide copies of same to Owner's Representative. Design-Builder shall immediately cure and 
correct any failure of any Subcontractor or affiliated entity to comply and remain in compliance 
with the insurance requirements of the Contract Documents and the Subcontracts. Design-
Builder shall not permit any Subcontractor to enter the Project site or perform any Work relating 
to the Project unless such Subcontractor is and remains insured in accordance with the insurance 
requirements set out in the Contract Documents and the Subcontracts.

§7.5 – Review and Approval of Subcontractor Schedules of Values. Design-Builder shall 
obtain, and carefully review, all schedules of values from each Subcontractor, together with any 
supporting documentation or data, which Owner or Design-Builder may require from the 
Subcontractors. The purpose of such review and examination shall be to protect Owner from 
front-end loading and an unbalanced schedule of values, which allocates greater value to certain 
elements of the Work than is indicated by such supporting documentation or data or than is 
reasonable under the circumstances. If any Subcontractor schedule of values is found not to be 
appropriate, or if the supporting documentation or data is deemed to be inadequate, Design-
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Builder shall negotiate with the Subcontractor to establish a balanced schedule of values. After 
making its review and examination, if the Subcontractor schedule of values is found by Design-
Builder to be appropriate as submitted, or if necessary, as revised, Design-Builder shall sign and 
deliver same to Owner's Representative thereby indicating Design-Builder's informed belief that 
such schedule of values constitutes a reasonable, balanced basis for payment to the  
Subcontractor. Design-Builder shall not sign a Subcontractor schedule of values in the absence  
of such belief unless directed to do so, in writing, by City Manager of Owner.

§7.6 – Supervision of Subcontractors. Design-Builder shall maintain a continuous 
presence on the Project site at all times during the Construction Phase of the Project through the 
provision of sufficient qualified supervisory and other personnel to perform the Services and 
obligations of this Contract. Design-Builder shall continually supervise its own forces and all 
Subcontractors. Design-Builder shall determine the adequacy of personnel, labor, materials, 
equipment and direct supervision provided by all Subcontractors and shall monitor their
compliance with the construction schedule.

§7.7 – Job Progress Meetings. Design-Builder shall conduct meetings at least weekly,  
and at such additional times as the needs of the Project or good construction management 
practice may require, with the Subcontractors, for the purpose of discussing matters relating to 
the quality, quantity, and progress of the Work. Design-Builder shall also conduct meetings at 
least bi-weekly with Owner and any others Owner may desire to participate in such meetings and 
at such additional times as the needs of the Project or good construction management practice 
may require, with the Owner for the purpose of discussing all matters relating to the quality and 
progress of the Work. Design-Builder shall within seven (7) working days after each of the 
meetings prepare and distribute minutes of such meetings to Owner’s Representative, the 
participants and others who Design-Builder believes should reasonably be informed of the 
meetings including those the Owner may designate in writing to receive same.

§7.8 – Requests for Information and Interpretation. Design-Builder shall promptly  
provide information and interpretations to Subcontractors as necessary for the execution of the 
Work and shall expedite same where necessary to maintain the construction schedule. Where 
appropriate, Design-Builder shall transmit to Owner's Representative requests for information or 
interpretation from itself or as made by any Subcontractor regarding the intent and meaning of 
the design for construction. Design-Builder shall maintain a log of all requests for information 
and interpretation (the “Request Log"), recording: (a) the date each request was made; (b) the 
date the request was transmitted to Owner's Representative; (c) the date of receipt of the response 
to the request; and, if applicable; (d) the date the response to the request was transmitted to the 
Subcontractor. The request shall be a part of the minutes required in Section 9.7 for Job Progress 
Meetings. Design-Builder shall reply to requests for architectural information or services within 
seven (7) days.

§7.9 – Submittals. Design-Builder shall review, and indicate its approval (or require re-
submission if necessary) prior to forwarding to Owner each Submittal required by the Contract 
Documents, including shop drawings. product data, samples, catalogues, and other submittals 
(collectively, “Submittals”), provided, however, that complete shop drawings for a single trade 
be submitted and no partial submittals will be reviewed without the prior written agreement of
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the Owner. Provided further that Submittals requiring color selections which may require 
additional time, especially where color selection of related items is critical, must be submitted 
before final selections are made. Approval by Design-Builder of Submittals shall constitute 
Design-Builder's representation to Owner that such Submittals are in conformance with the 
requirements of the Contract Documents. The review and approval required by this Paragraph 
shall be completed with reasonable promptness, and expedited where necessary, so as to cause  
no delay to the Subcontractors or the Project. Design-Builder shall also maintain a detailed log 
(the “Submittal Log”), reflecting: (a) the date, where applicable, the Subcontractors submit to 
Design-Builder, and the Design-Builder submits to Owner each Submittal; (b) the date of 
approval or rejection of each Submittal by Design-Builder; (c) the reason for the rejection of any 
Submittal; and (d) the date of each subsequent action by Design-Builder, Owner or 
Subcontractors with respect to any Submittal. The Submittal Log shall be part of the Job  
Progress Meeting minutes required in Paragraph 7.7 herein. Design-Builder shall immediately 
report to Owner's Representative in writing any substantial delays in the Submittal process and 
the cause thereof and shall take appropriate steps to coordinate and expedite the Submittal 
process. The Owner's review of Submittals shall not relieve the Design-Builder from its 
obligation for performance of the Work in compliance with the Contract Documents.

§7.10 – Subcontractor Payments. Design-Builder shall promptly pay all indebtedness for 
labor, materials, services, tools and equipment, and for any other items used in the performance 
of the Work and in compliance with Florida Statutes.

§7.11 – Conditions of Employment. Design-Builder shall comply, and shall require all 
Subcontractors to comply, with Applicable Laws relating to the terms and conditions of 
employment of any employee who is employed in connection with the Project.

§7.12 – Protection of Persons and the Work. Design-Builder shall at all times take, or 
require to be taken, all necessary steps required to safeguard Owner's employees and property 
from injury or loss in connection with the performance of the Work and the Services. Design-
Builder shall take, or require to be taken, all necessary steps to protect Owner's equipment, 
adjacent facilities, apparatus, and other property and all adjacent Work and property, including, 
but not limited to, the use of shoring, boarding, and other safeguards. Where the  Work  
endangers the safety of pedestrians and drivers, barricades for traffic shall be used. Design-
Builder shall keep Owner's property and the Work reasonably free from dampness, dirt, dust, and 
other damage and shall provide all reasonable security measures necessary to protect the Project 
from the elements, vandalism, theft, and other risks of property loss. All temporary protections 
shall be removed by Design-Builder upon completion of the Work.

§7.13 – Demolition, Removal of Materials and Burning. Except with prior written 
approval of the Owner the use of explosives will not be permitted. The procedure proposed for 
the accomplishment of any required demolition work shall be submitted to Owner's 
Representative for approval. The procedure shall provide for safe conduct of the work, careful 
removal and disposition of materials, protection of property, which is to remain undisturbed, and 
coordination with other Work in progress. The procedures shall include a detailed description of 
the methods and equipment to be used for each operation, and the sequence of operations, and 
shall be architecturally sound.  All materials indicated to be removed shall be legally disposed of
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off the Owner's property. The use of burning at the Project site to dispose of refuse and debris 
may be permitted with Owner’s permission and acquisition of proper permits by the Design-
Builder from all agencies with jurisdiction, including, but not limited to, the Florida Department 
of Agriculture and Consumer Services (Division of Forestry) and Polk County. Design-Builder 
shall control the amount of dust resulting from the operations to prevent the spread of dust from 
creating a nuisance in the surrounding area.

§7.14 – Site Limitation. Design-Builder shall obtain Owner's Representative's 
authorization before establishing staging or “lay-down” areas.

§7.15 – Corrective Work. Design-Builder shall ensure correction and completion of all 
defective or incomplete Work. Such corrective Work shall be coordinated with and performed in 
such a manner as to minimize disruption to Owner's personnel facilities, and the operations of 
and at no cost to Owner.

ARTICLE 8
UNCOVERING AND CORRECTING WORK

§8.1 – Uncovering Work Covered Contrary to Directions. All Work is to be inspected by
Owner before covering. If any of the Work is covered contrary to the request of Owner's 
Representative, or contrary to any provision of the Contract Documents, said Work shall, if 
required by Owner's Representative, be uncovered for inspection and any defective or  
incomplete work shall be properly corrected at Design-Builder's expense without change in the 
Substantial Completion Date or the Guaranteed Maximum Price.

§8.2 – Correction of Defective Work. Design-Builder shall immediately proceed to 
correct Work rejected by Owner’s Representative as defective or failing to conform to the 
Contract Documents, unless such Work is accepted in accordance with Paragraph 8.5 below. 
Design-Builder shall bear all costs and expenses associated with correcting such rejected Work, 
including any additional testing and inspections and any fees and expenses of the Owner or 
Owner’s consultants made necessary thereby, without adjustments to the Guaranteed Maximum 
Price or the Substantial Completion Date.

§8.3 – Correction During One Year Following Completion. If within one (1) year after 
the issuance of a Certificate of Final Completion any of the Work is found to be defective or not 
in accordance with the Contract Documents, Design-Builder shall correct such Work promptly 
upon receipt of written notice from Owner. This obligation shall survive Final Payment by 
Owner and/or termination of this Contract.

§8.4 – No Period of Limitation Established. Nothing contained in Paragraph 8.3 shall 
establish any period of limitation with respect to Design-Builder’s other obligations and 
warranties under the Contract Documents. Establishment of the one year time period in  
Paragraph 8.3 above relates only to Design-Builder’s specific duty to correct or complete the 
Work.

§8.5 – Owner’s Option to Accept Defective Work. Owner may, at its sole discretion,
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choose to accept defective or nonconforming Work. Such acceptance shall not be effective  
unless specifically and expressly stated in writing by Owner. In such event, the Guaranteed 
Maximum Price shall be reduced by the reasonable costs of removing and correcting the 
defective or nonconforming Work, regardless of whether Final Payment has been made or the 
defective Work replaced or corrected, the intent being that Owner may use such funds to remedy 
such defects at a time and in a manner convenient to Owner. If the unpaid portion of the 
Guaranteed Maximum Price, if any, is insufficient to compensate Owner for the acceptance of 
defective or nonconforming Work, Design-Builder shall, upon written demand from Owner, pay 
Owner any shortfall of compensation for accepting defective or nonconforming Work.

ARTICLE 9
INSPECTIONS AND CERTIFICATIONS OF COMPLETION

§9.1 – Inspection of Work. Design-Builder shall, on a continuous basis as a part of its 
day-to-day supervision of the Project, inspect the Work to ensure that the quality, quantity and 
progress of the Work meets the requirements of the Contract Documents. In making such 
inspections, Design-Builder shall reject Work that is defective or deficient, take steps to avoid 
unexcused delays in the performance of the Work, and protect Owner from overpayment.

§9.2 – Standard of Construction and Identification of Defective Work. Design-Builder 
shall cause the Project to be constructed in compliance with the requirements of the Contract 
Documents and Applicable Laws. Design-Builder shall correct all work that does not meet the 
requirements of the Contract Documents and Applicable Laws unless the departure from such 
standards is specifically identified to, and thereafter authorized in writing by, Owner. Unless so 
authorized by Owner, Design-Builder shall correct all Work that does not meet the requirements 
of the Contract Documents and Applicable Laws at Design-Builder’s expense.

§9.3 – Equipment and Other Items. When instructed by Owner's Representative, Design-
Builder shall schedule and perform such inspections of equipment, fixtures, furnishings, and 
other items that Owner deems appropriate. Such testing and inspections shall be performed at 
times appropriate to the stage of fabrication, construction, installation, and testing of such items. 
Design-Builder shall notify Owner's Representative prior to each such testing or inspection and 
Owner's Representative or his designee shall be entitled to accompany Design-Builder for such 
testing and inspections.

§9.4 – Inspection upon Arrival, During Installation, and after Installation.  Upon arrival  
of any materials, supplies, systems, equipment, fixtures, furnishings, and other items at the 
Project site, whether procured by Design-Builder or Owner, Design-Builder shall inspect such 
items for damage, for compliance with the Contract Documents and for compliance with all 
shipping documents and shall arrange for the proper storage and security of such items. Design-
Builder shall also provide for and monitor the proper and timely installation of all such items on 
the Project. After such items are installed or made ready for use, Design-Builder shall again 
inspect all such items for damage and shall arrange for and monitor testing of all such items for 
compliance with the Contract Documents and readiness for use on the Project. If damage is 
discovered, Design-Builder shall immediately notify, in writing, the supplier, shipper, and 
Owner's  Representative  of  such  damage  and  shall  lodge  and  pursue  all  appropriate claims



30

Design-Build Contract

associated with such damages.

§9.5 – Punch Lists and Correction of Defective Work. As per the Contract Documents, 
the Design-Builder shall make a punch list in writing and complete the items on this list. Upon 
completion of the Design-Builder’s punch list, the Design-Builder shall submit a “Request for 
Punch List Inspection”. Design-Builder shall then, and with the assistance of Owner, prepare, 
and enforce a punch list and other itemizations of defective, deficient, or incomplete Work. 
Design-Builder shall report to Owner's Representative in its Monthly Reports its progress in 
correcting and completing such defective, deficient, or incomplete Work. A Punch List created 
under this Paragraph, and Work performed pursuant to said Punch List shall not be considered an 
Owner Directed Adjustment in the scope of the Work for the Project.

§9.6 – Design-Builder's Observation of Testing and Start-Up. Design-Builder shall 
schedule (and notify Owner's Representative of such schedule), coordinate, and observe the 
testing and start-up of all utilities, systems, fixtures, and other equipment and shall report the 
results of same to Owner's Representative in writing.

§9.7 – Transfer of the Work and the Project to Owner. Design-Builder shall provide 
assistance to Owner in the transfer of the completed Project, and all portions thereof, to Owner. 
Such assistance shall include, as applicable, procuring certificates of ownership, titles and 
warranties, procuring keys to the Project, operations and maintenance manuals and instructions, 
procuring supplies, start-up of Project systems, transferring Project security, arranging for 
training Owner in the operation and maintenance of all systems and components of the Project, 
and such other matters as may relate to Owner's initial occupation, possession, and use of the 
Project or any part thereof.

§9.8 – Substantial Completion of the Project. When Design-Builder believes that 
Substantial Completion of the entire Project, or a designated part thereof, has been achieved, it 
shall notify Owner’s Representative in writing and request an inspection for certification of 
Substantial Completion. Design-Builder shall thereafter meet on site with Owner’s 
Representative to determine whether Substantial Completion of the Project, or the designated  
part thereof, has in fact been achieved. Design-Builder’s written request for such inspection  
shall constitute a representation by Design-Builder to the Owner that Design-Builder has made 
all inspections of the Work required by the Contract Documents and that, to the best of Design-
Builder’s information and knowledge, the Work has been performed in compliance with, and the 
quality of the Work meets or exceeds the requirements of, the Contract Documents. If Owner’s 
Representative agrees that Substantial Completion of the Project, or the designated part thereof, 
has been achieved, the Owner shall execute a Certificate of Substantial Completion. If Owner’s 
Representative, upon inspection, concludes that Substantial Completion has not been achieved 
from the fault of the Design-Builder, Subcontractors, and/or any agents thereof and that re-
inspection will be necessary, Design-Builder shall bear all costs of same without adjustment to 
the Guaranteed Maximum Price.

§9.9 – Final Completion of the Project. When Design-Builder believes that Final 
Completion of the entire Project has been achieved, it shall notify Owner’s Representative in 
writing and request an inspection for certification of Final Completion of the Project.  Design-
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Builder shall thereafter meet on site with Owner’s Representative to determine whether Final 
Completion of the Project has in fact been achieved. Design-Builder’s request for such  
inspection shall constitute a representation by Design-Builder to Owner that Design-Builder has 
made all inspections of the Work as provided in the contract and that, to the best of Design-
Builder’s knowledge and belief, all the Work has been completed in compliance with the 
Contract Documents and that the quality of the Work meets or exceeds the requirements of the 
Contract Documents. If Owner’s Representative agrees that Final Completion of the Project has 
been achieved, Owner shall execute a Certificate of Final Completion of the Project. If Owner’s 
Representative, upon inspection, concludes that Final Completion has not been achieved from  
the fault of the Design-Builder, Subcontractors, and/or any agents thereof and that re-inspection 
will be necessary, Design-Builder shall bear all costs of same without adjustment to the 
Guaranteed Maximum Price.

§9.10 – Final Acceptance. The starting date for all warranties shall be from the date of  
the issuance of a Certificate of Final Completion of the Project. The more stringent of the 
Guarantees and Warranties in the Contract Documents shall apply.

§9.10.1 – Responsibility of the Design-Builder. Neither the final certificate of 
payment nor any provisions in the Contract Documents shall relieve the Design-Builder  
of the responsibility for latent defects, unknown negligence, faulty materials, or 
workmanship within the extent and period provided by law.

§9.10.2 – Warranty Periods. Warranty periods shall be as in the Contract 
Documents or, if Design-Builder is notified of a defect during the applicable warranty 
period, until the defect is corrected to conform to the Contract requirements and to the 
reasonable satisfaction of the Owner.

§9.10.3 – Certification. The Subcontractors and suppliers  shall  prepare 
statements in the form approved by the Owner certifying that the work performed and 
materials supplied are in compliance with the Contract and confirming the appropriate 
warranty period. The Subcontractor shall submit the above statements to the Design-
Builder.

§9.10.4 – Bonding Company. Failure of the Design-Builder or the Subcontractors 
to fulfill obligations of the guarantee will result in appropriate notice to the Bonding 
Company for action.

ARTICLE 10
PROJECT DOCUMENTATION

§10.1 – Basic Project Documentation. Design-Builder shall maintain the following 
documents on behalf of and for the use of Owner: (a) a complete set of current Subcontracts and 
Contract Documents, including a current set of drawings, specifications, Change Orders and 
modifications reflecting product and materials selections and as-built conditions on the Project;
(b) all  shop  drawings,  samples,  product  data,  and other Submittals; (c)  a  clean  set of the 
principal  building  layout  lines,  floor  levels,  and  key  site  elevations  certified  by  a qualified
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surveyor or Architect; (d) all required insurance certificates from Subcontractors; (e) a full copy 
of the Project Binder, identical to the Project Binder kept on file by the Owner; and (f) all other 
documents required by the Contract Documents.

§10.2 – Daily Log. Design-Builder shall maintain a log of daily reports (“Daily Log”) 
which shall identify daily weather conditions and any impact on the Work caused thereby, 
Design-Builder’s personnel on site, all Subcontractors working each day and the number of 
employees of each on the Project, all visitors, the Work accomplished each day, any equipment 
failures or breakdowns, any procurement or delivery problems, any job site accidents or injuries, 
any safety or environmental violations, warnings or citations, and any other events, 
circumstances, or occurrences impacting the progress or cost of the Project.  Design-Builder  
shall submit a copy of the “Daily Log” to the Owner with each periodic pay request.

§10.3 – Monthly Reports. Each month Design-Builder shall prepare and submit to 
Owner's Representative a written report detailing the progress of the Project (the “Monthly 
Report”). The Monthly Report shall contain Design-Builder's estimate of percentage of 
completion of the Project and each element thereof, including a comparison of the status of the 
Project to the approved Schedule of Values, identify any and all delays to the Project and the 
cause and extent thereof and describe the remedial measures being taken to overcome such 
delays, identify any defective or deficient Work installed during the preceding month and 
describe the remedial measures being taken to correct the defective or deficient Work, identify 
any outstanding requests for information or clarification, requests for interpretation, change order 
requests, questions, or other matters requiring the response of either Owner, Design-Builder or a 
Subcontractor and shall include any and all other information required to fully inform Owner of 
the status of the Project and the performance of Design-Builder and Subcontractors.  The 
Monthly Report shall include the construction schedule updates, updated cash flow forecasts, and 
updated comparisons of actual and estimated construction costs (including but not limited to the 
Guaranteed Maximum Price) as required by the terms of the Contract Documents.

§10.4 – Review and Assignment of Warranties. Design-Builder shall obtain and shall 
transmit to Owner's Representative all special product, system, equipment or material warranties 
required by the Contract Documents and the Subcontracts. Design-Builder shall review all such 
warranties to confirm that the warranties are in compliance with the requirements of the Contract 
Documents and Subcontracts. By execution of this Contract, Design-Builder hereby assigns to 
Owner all of Design-Builder's rights, title and interest in and to any and all warranties, including 
Uniform Commercial Code warranties, that Design-Builder receives or is entitled to receive from 
any Subcontractor or supplier in connection with the Project.

§10.5 – Operations and Maintenance Documentation. Design-Builder shall obtain and 
transmit to Owner's Representative all documentation required by the Contract Documents 
regarding the operation and recommended maintenance programs relating to the various  
elements of the Project. Two (2) complete sets of documentation shall be furnished to Owner's 
Representative in uniform three-ring binders labeled with the Project name and number.

§10.6 – Review and Approval of As-Built Drawings. Design-Builder shall continuously 
maintain a set of drawings clearly indicating the exact location and depth of all buried plumbing,
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sanitary sewers, storm sewers, heating, gas piping and electrical work with accurate dimensional 
reference to buildings or other fixed points.

§10.6.1 – Withholding of Periodic Payments. Failure on the part of the Design-
Builder to maintain current As-Built Drawings will be cause for Owner to withhold all or 
portions of the monthly payments.

§10.6.2 – Completion.  Upon completion of the Work under this contract and  
prior to requesting final payment, the Design-Builder shall deliver the As-Built Drawings 
to the Owner.

§10.7 – Availability of Project-Related Records to Owner.  All records relating directly  
or indirectly to the Project which are in the possession or control of Design-Builder shall be 
made available to Owner, its designee, and any governmental authority for audit, inspection, and 
copying upon request of Owner's Representative. Such records include, without limitation: all 
drawings, specifications, submittals, subcontractor bids, the Daily Log, correspondence, the 
Request Log, the Submittal Log, minutes, e-mail documents, memoranda, tape or videotape 
recording, photographs, including aerial photographs, or other writings or things which  
document the Project, its design, and its construction.

§10.8 – Maintenance of Project-Related Records. Design-Builder shall maintain and 
protect all Project-related records, including but not limited to Daily Log and project journal, 
other than those required to be returned to Owner, for no less than two (2) years after Final 
Completion of the Project and for any longer period of time as may be required by law.

§10.9 – Project Videotapes and Photographs. At any time requested by Owner's 
Representative, Design-Builder shall, at Owner's expense, record periodic narrated videotapes or 
take photographs depicting progress of the Work. Any specific safety or environmental incidents 
are to be videotaped at the time of the incident without waiting for Owner authorization. All 
videotapes and photographs or videotapes and photographs of safety or environmental incidents 
shall be submitted to Owner's Representative on a weekly basis.

ARTICLE 11
OWNER’S DUTIES, OBLIGATIONS, AND RESPONSIBILITIES

§11.1 – Provide Project Information. Owner shall provide Design-Builder with adequate 
information regarding Owner's requirements for the Project including any desired or required 
design or construction schedule and any budgetary requirements.

§11.2 – Review of Documents. Owner shall review any documents submitted by Design-
Builder requiring Owner's decision and shall render any required decisions pertaining thereto.

§11.3 – Access to the Site and the Work. Owner shall provide Design-Builder access to 
the site and to the Work as necessary for Design-Builder to perform the requirements of the 
Contract Documents.
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§11.4 –  Timely Performance.  Owner shall perform those duties set forth in this Article  
in a timely fashion so as to permit the orderly progress of Design-Builder's Services and the 
Work.

§11.5 – Owner's Reviews, Inspections, Approvals, and Payments. Owner's review, 
inspection, or approval of any design document, Work, or any documents prepared or submitted 
by Design-Builder shall be solely for the purpose of determining whether such Work and such 
documents are generally consistent with Owner's construction program and requirements, and 
Design-Builder understands that Owner is relying on Design-Builder to assure compliance with 
the Contract Documents and compliance with general standards accepted in the Design-Build 
and/or architecture community. No review, inspection, or approval by Owner of such Work or 
documents shall relieve Design-Builder of its responsibility for the performance of its obligations 
under the Contract Documents or for the accuracy, adequacy, fitness, suitability, or coordination 
of its Services and work product. Approval by any governmental or other regulatory agency or 
other governing body of any Work, design document, or Subcontract shall not relieve Design-
Builder of responsibility for the performance of its obligations under the Contract Documents. 
Payment by Owner shall not constitute a waiver of any of Owner's rights under the Contract 
Documents or at law, and Design-Builder expressly accepts the risk that defects in the Services  
or in the Work, if any, may not be discovered until after payment, including Final Payment, is 
made by Owner.

§11.6 – Non-Waiver. Owner's failure to exercise any right or remedy hereunder or to 
require compliance with any obligation of Design-Builder under the Contract Documents shall 
not constitute a waiver or an estoppel of the right to exercise such right or remedy or to insist on 
such compliance at any other time or on any other occasion.

ARTICLE 12
PAYMENT TO DESIGN-BUILDER

§12.1 – Basis of Compensation. For Design-Builder's performance of the Work and all 
Design Phase and Construction Phase Services in conformance with the Contract Documents, 
and subject to the Guaranteed Maximum Price and savings provisions as set forth in Article 5 
herein, Owner shall pay the Design-Builder “Compensation” consisting of: Subcontractor Costs, 
plus Design-Builder’s fees incurred in performance of Design Phase Services, Construction  
Phase Services and the Work plus any contingency approved per Paragraph 12.3. The Design-
Builder’s fee shall be deemed to include, without limitation, such items as overhead, profit and 
all expenses incurred in performance of the Work and all Design Phase Services and 
Construction Phase Services, including those matters set forth in Articles 3, and 5, and 
Paragraphs 6.7 and 6.8 herein. Provided that the total compensation due Design-Builder from 
Owner shall not exceed the amount of the Guaranteed Maximum Price set forth in Article 5 
herein.

§12.2 – Form of Pay Requests and Backup Documentation. As soon as practicable after 
the last business day of each month, Design-Builder shall submit an invoice to Owner's 
Representative requesting payment ("pay request") for ninety percent (90%) of the Subcontract 
Costs and/or Design-Builder’s fees and expenses incurred in the performance of Services and the
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Work during the preceding month. At no time shall the cumulative sum invoiced or paid exceed 
an amount equal to the Guaranteed Maximum Price multiplied by the percentage of the Work 
actually and satisfactorily completed as determined by Owner’s representative. Each pay request 
shall separately show the amounts of monies being claimed in connection with such pay request 
and any amounts claimed in connection with a Change Order. Pay requests shall also indicate 
Design-Builder's estimate of the percentage of completion of the Project and each element  
thereof according to the line items established in the Schedule of Values. Unless otherwise 
directed by Owner's Representative, pay requests shall be submitted in quadruplicate, bearing the 
appropriate project numbers designated by Owner's representative to Owner's Representative for 
approval. Pay requests shall be accompanied by documentation in support of Subcontract costs  
as Owner's Representative may require including partial lien releases.

§12.3 – Certification Relating to Pay Requests. Each pay request shall bear the signature 
of Design-Builder's project manager, which signature shall constitute Design-Builder's 
representation to Owner that the Services and the Work indicated in the pay request have 
progressed to the level represented, have been properly and timely performed as required herein, 
that no Work has been covered contrary to the request of the Owner's Representative or contrary 
to any provision of the Contract Documents, that the Subcontract Costs and/or costs for self-
performed work claimed in the pay request have been actually, necessarily, and reasonably 
incurred, that all obligations of Design-Builder covered by prior pay requests (that have not been 
withheld by Owner) have been paid in full, and that, to the best of Design-Builder's knowledge, 
information and informed belief, the amount requested is currently due and owing, there being  
no reason known to Design-Builder that payment of any portion thereof should be withheld. 
Submission of Design-Builder's pay request for Final Payment shall further constitute Design-
Builder's representation to Owner that, upon receipt from Owner of the amount requested, all 
obligations of Design-Builder to others incurred in connection with the Project will be paid in 
full within fourteen (14) days of such receipt or as negotiated by Owner and Design-Builder. In 
the event that Owner becomes informed that any of the foregoing representations by Design-
Builder are wholly or partially inaccurate, Owner may withhold payment of sums then or in the 
future otherwise due to Design-Builder until the inaccuracy, and the cause thereof, is corrected to 
Owner's reasonable satisfaction.

§12.4 – Progress Payments During Construction. Until the value of the Work completed, 
including stored materials, is at least fifty percent (50%) of the Guaranteed Maximum Price, the 
Owner will retain ten percent (10%) of the value of all Work satisfactorily completed, including 
stored materials. When the value of the satisfactorily completed Work totals at least fifty percent 
(50%) of the Guaranteed Maximum Price, the Owner will discontinue retaining additional 
amounts provided the Work is progressing satisfactorily and there is no specific cause for 
retaining a larger sum; provided, however, that the total amount retained will be at least five 
percent (5%) of the Guaranteed Maximum Price, as adjusted by any approved price-based 
Change Orders authorized to be issued under the terms and conditions of this Agreement, until 
the payment due at Substantial Completion. The Owner may elect to reinstate retention of ten 
percent (10%) of the total value of the Work completed if at any time the Design-Builder fails to 
make satisfactory progress or if there is other specific cause as determined solely by the Owner.

§12.4.1 – Monthly Payments.   Progress payments by the Owner to the Design-
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Builder will be made at least once each month.

a. At the end of each calendar month, the Design-Builder shall  
submit an itemized application for payment supported by such other  
substantiating data as the Owner may reasonably require covering Work 
completed through the 25th of the month.

b. The Design-Builder shall deliver four copies of the Periodic 
Request for Payment to the Owner’s Representative, no later than noon on the last 
day of the month, which shall set forth the required information regarding the 
work completed during the applicable period.

§12.4.2 – Certification by Owner; Payment. The Owner shall review and 
thereafter approve or disapprove the issuance of payment no later than fourteen (14) 
calendar days after receipt of a Periodic Request for Payment from Design-Builder.

§12.4.3 – Material Payments. When the Design-Builder requests payment for 
materials stored at the site, the conditions of storage shall be acceptable to the Owner.

a. The Design-Builder shall provide satisfactory evidence of the  
value of materials stored, which may include copies of actual invoices.

b. No payment shall be made for materials not stored at the site.

§12.5 – Payment at Substantial Completion. Subject to the limitations of the Guaranteed 
Maximum Price and provided that all conditions precedent have been satisfied, within ten (10) 
days after execution of the Certificate of Substantial Completion of the Project, Owner shall pay 
Design-Builder all sums due Design-Builder, less any amounts attributable to liquidated 
damages, and less two hundred percent (200%) of the reasonable cost for completing all 
incomplete Work, correcting and bringing into conformance all defective and nonconforming 
Work, and handling all unsettled claims. As a condition precedent to such payment, however, 
Design-Builder shall deliver to Owner's Representative the final complete set of as-built 
drawings in the form of marked-up blueline drawings, all required releases of lien, all certificates 
of occupancy or similar documents required for the occupation and use of the Project for its 
intended purposes, all required warranties and all project documentation as described in Article 
10 herein.

§12.6 – Lien Releases and Claim Waivers. Design-Builder’s application for Final 
Payment shall be accompanied by final lien releases and waivers of claim from Design-Builder 
and all Subcontractors.

§12.7 – Payment at Final Completion. Subject to the Guaranteed Maximum Price, and 
provided that all conditions precedent have been satisfied, within ten (10) days after execution of 
the Certificate of Final Completion of the Project, Owner shall pay Design-Builder all unpaid 
sums including retainage due Design-Builder under this contract, less any amount properly 
withheld pursuant to the Contract Documents ("Final Payment").  Design-Builder's acceptance of
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Final Payment shall constitute an unconditional waiver and release of all claims by Design-
Builder for additional compensation beyond that provided in the Final Payment. Final Payment 
by Owner shall not, however, constitute a waiver by Owner of its rights or claims arising from 
Design-Builder's failure to perform in accordance with the requirements of the Contract 
Documents.

§12.8 – Withholding of Payment. Any provision of the Contract Documents 
notwithstanding, Owner shall not be obligated to make a payment or payments to Design-Builder 
which are otherwise due, if, and for so long as, any one or more of the conditions set forth in this 
paragraph exists:

§12.8.1 – Design-Builder's pay request is not in the form or supported by the 
documentation required by this contract.

§12.8.2 – Design-Builder is in default of any of its obligations under the Contract 
Documents that have not been cured to the Owner’s reasonable satisfaction.

§12.8.3 – Any part of such payment is attributable to Services or Work which are 
defective or not conforming with the requirements of the Contract Documents: provided, 
however, that payment shall be made as to the part thereof attributable to Services or 
Work which are rendered or performed in accordance with the Contract Documents and 
are not defective, subject to other provisions hereof.

§12.8.4 – Design-Builder has failed to make payments promptly to its 
Subcontractors, consultants, employees, or others performing Services in connection with 
the Project or any person has filed a claim that Design-Builder has failed to make 
payments due to such person, unless such claim has been bonded off the Project by the 
Design-Builder to the satisfaction of the Owner.

§12.8.5 – Any person has asserted a claim against Owner in whole or in part on 
account of alleged acts or omissions of Design-Builder, unless such claim has been 
bonded off the Project by the Design-Builder to the satisfaction of the Owner.

§12.8.6 – Evidence that the balance of the Work cannot be completed in 
accordance with the Contract Documents for the unpaid balance of the Guaranteed 
Maximum Price.

§12.8.7 – Failure or refusal by Design-Builder to perform the Work in accordance 
with the Contract Documents.

§12.8.8 – Damage to Owner or to a third-party to whom Owner is, or may be, 
liable for property damage, personal injury, and/or claims arising out of the subject  
matter of this Contract and for which there is no insurance coverage insuring Owner for 
such liability.

§12.8.9 – Any situation or condition exists which, as set forth elsewhere herein or
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in the Contract Documents, reasonably justifies the withholding of payments. In the  
event that any of the foregoing conditions exist, Owner shall be entitled to withhold from 
any sum then due or thereafter to become due, including from retained sums, an amount
sufficient in the sole judgment of Owner's Representative to satisfy, discharge,  and 
defend against such claims and to make good any losses, prospective losses, costs, 
attorney's fees, and other expenses which may result from the existence of such 
conditions.

§12.9 – Disputed Pay Requests. In the event Owner's Representative disagrees with or 
questions all or any portion of any pay request, the amount due to Design-Builder, or the 
sufficiency of the information and documentation submitted by Design-Builder, Owner's 
Representative shall notify Design-Builder in writing within ten (10) days of any request for 
payment by Design-Builder and Owner shall pay the undisputed parts of such pay request. If 
Owner's Representative and Design-Builder are able to agree on the amount due under the 
disputed part of any pay request, payment will be made to Design-Builder within the time 
provided by Paragraph 12.7 herein, or ten (10) working days after receipt of a new pay request 
representing the agreed amount, whichever is later.

§12.10 – Conditions Precedent to Payment. In addition to all other conditions contained 
herein, it shall be a condition precedent to any payment otherwise due hereunder that: (a) 
Design-Builder not be in material breach of this contract or in breach of any warranty made 
therein; (b) Design-Builder has submitted all monthly updated Construction Schedules, Monthly 
Reports, and Project cost summaries required by this Contract; and (c) Design-Builder has 
submitted its pay requests and backup documentation in the time, form, and manner required by 
this Contract.

§12.11 – Non-Waiver of Claims for Defective Work. Neither entrance, inspection, nor  
use of the Project by Owner or its representatives nor any payment (whether final or otherwise) 
made by Owner shall be construed as an acceptance of defective or nonconforming Work nor 
shall such entrance, inspection, use, or payment release Design-Builder from any of its 
obligations under the Contract Documents.

ARTICLE 13
CHANGE ORDERS AND EXTRA WORK

§13.1 – Change Orders; General Terms. Change Orders must be signed by both Design-
Builder and Owner to be effective and incorporated as a part of the Contract Documents and, 
notwithstanding this requirement, a Change Order shall not be effective until the date of its 
execution by the Owner.  The following special conditions shall apply to Change Orders:

(a) Extension of Time: All such work shall be executed under the conditions of the Contract 
Documents as originally executed and no extension of time will be allowed unless it is 
shown to the reasonable satisfaction of the Owner that the change would cause a delay to 
the critical path of the Project.

(b) Pricing: In the event a change in the amount of the Guaranteed Maximum Price as set
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forth in Article 5 herein is requested by Design-Builder, the Design-Builder shall submit, 
along with the change order request or claim under Paragraph 14.2 herein, detailed 
information in accordance with Paragraph 13.2 herein, including billing statements, price 
quotes and receipts, justifying the Design-Builder’s claim for a change in the Guaranteed 
Maximum Price for review and approval by the Owner. Absent an Owner Directed 
Adjustment in the scope of the Work to be performed for the Project, the Owner retains
sole and unilateral discretion to approve a requested change in pricing by Change Order. 
It is the essence of this guaranteed maximum pricing contract that Design-Builder agrees 
to perform whatever work is necessary to fully construct and timely deliver the Project to 
the Owner, suitable for occupancy and Owner’s intended uses, regardless of whether 
Owner approves Design-Builder’s requested change in pricing, so long as the Work 
performed is necessitated or reasonably implied by the scope of Work as created by the 
Design-Builder during the Design Phase of the Contract.

The Design-Builder will not be entitled to additional delay damages in the event the Contract is 
delayed as a result of a change except as approved through a Change Order executed in 
accordance with the terms of this Contract.

§13.2 – Increase or Decrease in Contract Amount. With each Design-Builder proposal  
for a change involving an increase or decrease in the amount of the Guaranteed Maximum Price, 
including a claim for Extra Work, the Design-Builder shall submit an itemized breakdown, to 
include but not be limited to the following, related only to this Project:

(a) Material quantities and unit prices separated into trades.

(b) Labor costs.

(c) Construction equipment. and

(d) In the case of a proposal for an increase, overhead/fee, bonds and insurance (maximum 
8% combined).

Provided that Design-Builder shall not be allowed an increase in the amount of the Guaranteed 
Maximum Price as set forth in Article 5 herein due to personnel, labor, and subcontractor price 
increases regardless of cause. Further, Design-Builder shall not be allowed an increase in the 
amount of the Guaranteed Maximum Price due to contracting/employment decisions concerning 
subcontractors and subconsultants, either to engage or terminate the same, whether such 
decisions are made at the express recommendations or directions of Owner or otherwise. Design-
Builder shall also not be allowed any materials amounts for items that may be directly purchased 
by Owner, nor shall Design-Builder be allowed any percentage mark-up for materials 
incorporated that are directly purchased by Owner.

§13.3 – Extra Work. The Design-Builder shall notify all Subcontractors of the following, 
which shall also apply to the Design-Builder.

(a) Written Authority: No claims for “Extra Work” will be allowed unless written authority
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has been obtained from the Owner. Should the Design-Builder or any Subcontractors  
start any “Extra Work” without having prior written approval, such work will be 
construed as part of the Work required under the Contract, and no claim for “extras” will 
be considered or allowed.

(b) Claim Submission Required: The Subcontractor shall submit any claims for “extras” or 
additions to the Design-Builder. The Design-Builder shall immediately submit 
justification to the Owner for consideration in accordance with Paragraph 14.2 herein.

(c) Determination of Value:  The value of any Extra Work shall be determined in one or  
more of the following ways:

1. By estimate and acceptance in a lump sum; or

2. By unit prices named in the Contract Documents or subsequently agreed upon.

In the event the Design-Builder and Owner cannot agree on a fixed price for Extra Work, 
the Design-Builder shall complete the work and be paid at cost plus nine percent (9%). 
Alternatively, the Owner may elect to have another contractor perform that portion of the 
work affected by the change.

(d) Work as Directed: All Extra Work done shall be performed as specified by the Owner 
subject to and without waiving the provisions of Paragraph 5.8 of this Contract.

(e) Payment for Special Items: Payment for Special Items shall be made in the following 
manner:

1. Materials. The Design-Builder shall receive the actual cost of materials used as 
shown by the original receipted bills, to which an agreed-upon percentage mark-
up shall be added, provided that Design-Builder shall not be entitled to any 
materials amounts for items that may be directly purchased by Owner, nor shall 
Design-Builder be entitled to receive any percentage mark-up for materials 
incorporated in the Extra Work that are directly purchased by Owner.

2. Rentals. The Design-Builder shall receive a reasonable rental rate for any special 
equipment or machinery required to perform the Extra Work (said rental rate shall 
be agreed upon in writing prior to performing the work, to which sum no 
percentage shall be added and said rental rate shall not exceed the lesser of rates 
charged by local rental agencies or as provided in the latest current construction 
equipment rental schedule as published by Associated General Contractors).

§13.4 – Owner’s Right to Audit Books. The Owner will have the right to audit all  
requests for payment on a cost plus basis. The Design-Builder shall cooperate in all respects in 
providing all information needed to complete any audit.

§13.5 – Time and Material Report.  The Design-Builder shall keep a careful record of all
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labor and material used in connection with the Work which shall be supported by a daily time 
and material report. Time and material reports shall be in addition to the Design-Builder’s 
general Project records. Time and material records must be made on the mutually agreeable 
proper form found in the Project Binder, and must be available to the Owner and Owner’s 
representative at all times.  All requests for payment for items other than lump sum items must  
be compiled from said records, broken down sufficiently to be checked by the Owner against the 
Design-Builder’s Daily Record.

ARTICLE 14
CLAIMS BY DESIGN-BUILDER

§14.1 – Claims Generally; Contract Times. All claims against Owner or applications for 
an extension of any of the Contract Times shall be initiated by a written claim submitted by 
Design-Builder to the Owner’s representative. Such claims shall be submitted to, and received 
by, Owner’s representative not later than fourteen (14) days after the event, or the first 
appearance of the circumstances or conditions, giving rise to the claim, and same shall set forth  
in detail all known facts supporting the claim. Oral claim submissions even if documented by 
meeting minutes or otherwise, shall not satisfy this requirement and will not be considered. 
Submission of this written claim is a material condition of this Contract and failure to timely 
comply with this requirement will result in automatic denial of the claim regardless of the merits 
or substance. Design-Builder and Owner shall continue their performance under the Contract 
Documents regardless of the existence of any claims submitted by Design-Builder.

§14.2 – Claims for Additional Compensation. In the event Design-Builder seeks to make 
a claim for an increase in its compensation, and/or an adjustment of the Guaranteed Maximum 
Price, Design-Builder shall comply with the requirements of Paragraph 14.1 and such claim shall 
be made by Design-Builder before proceeding to execute any additional or  changed work. 
Failure to satisfy this condition shall constitute a waiver by Design-Builder of any claim for 
additional compensation. Any liability of the Owner or Design-Builder for claims or damages 
from or against one another shall be limited to actual and reasonable direct costs incurred by the 
claiming party, except for Owner’s damages resulting from Design-Builder’s delays in achieving 
Substantial Completion, which damages shall be liquidated as provided in Paragraph 4.3(e) 
herein. In the event that the Design-Builder is delayed such that it cannot perform the work of  
the Project called for under the Contract Documents as the result of any act or omission by the 
Owner or an Owner-authorized person acting on behalf of the Owner, Design-Builder shall be 
entitled to recover damages for extended general conditions. Other than as provided herein in
this Paragraph, the Design-Builder will not be entitled to delay damages incurred as a
result of delay, regardless of cause. Provided further that Design-Builder specifically 
acknowledges that the start of construction and the Commencement of Construction Phase Work 
may be delayed up to sixty (60) days from date of execution of the Guaranteed Maximum Price 
Amendment due to outstanding regulatory approvals and the issuance of permits. Design-  
Builder waives any claims for additional compensation with regard to this delay pending receipt 
of written authorization from Owner allowing Design-Builder to purchase materials and 
equipment as required to mitigate escalation costs. In no event shall Owner be liable to the 
Design-Builder for any form of special, indirect or consequential damages of any kind, however 
the same may be caused, including, without limitation, the fault, breach of contract, tort
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(including the concurrent or sole and exclusive negligence), liability or otherwise of Owner or 
others. No change in Design-Builder's compensation, nor adjustment of the Guaranteed 
Maximum Price, shall be made except by Change Order issued in accordance with the terms of 
this contract.

§14.3 – Extensions of Time. In the event Design-Builder should be delayed in  
performing any task which at the time of the delay is then critical, or which during the delay 
becomes critical, as the sole result of any act or omission by the Owner or an Owner-authorized 
person acting in the Owner's behalf, or by Owner Directed Adjustment in the Scope of Work, or 
by any of the Acts of God enumerated in Paragraph 4.1 herein, the Substantial Completion Date, 
or as applicable, the date for Final Completion, may be appropriately adjusted by the Owner  
upon the written claim of the Design-Builder to the Owner. A “task is critical” within the 
meaning of this Paragraph if, and only if, said task is on the critical path of the Project schedule 
so that a delay in performing such task will delay the ultimate completion of the Project. Any 
claim for an extension of time by the Design-Builder shall comply with the requirements of 
Paragraph 14.1 above. If the Design-Builder fails to make such claim as required by this Article, 
any claim for an extension of time shall be waived. Design-Builder shall not be entitled to
delay damages, as a result of delay, regardless of cause, in the event Design-Builder fails to
make a claim as required by this Article.

§14.4 – Claims for Concealed or Unknown Conditions. In the event the Design-Builder 
discovers previously concealed and unknown site conditions which are materially at variance 
from those typically and ordinarily encountered in the general geographical location of the 
Project, the Design-Builder's compensation and the Guaranteed Maximum Price may be 
modified, either upward or downward, upon the written claim made by either party within 
fourteen (14) calendar days after the first appearance to such party of the circumstances. As a 
condition precedent to the Owner having any liability to the Design-Builder due to concealed and 
unknown conditions, the Design-Builder must give the Owner written notice of, and an 
opportunity to observe, such condition prior to disturbing it. The failure by the Design-Builder to 
give the written notice and make the claim as provided by this Paragraph shall constitute a  
waiver by the Design-Builder of any rights arising out of or relating to such concealed and 
unknown condition.

ARTICLE 15
PAYMENT AND PERFORMANCE BONDS

§15.1 – Execution of Payment and Performance Bonds. Unless excluded by further 
Amendment to the Contract Documents, the Design-Builder submitting the successful bid shall 
furnish a satisfactory payment and performance bonds with a corporate surety insurer authorized 
to do business in the State of Florida within ten (10) calendar days from the date of the execution 
by Owner and Design-Builder of this Agreement. The bond shall be written for one hundred 
percent (100%) of the Guaranteed Maximum Price.

§15.1.1 – Owner's Form. The Owner shall provide the form for the performance 
and payment bonds for execution by the Design-Builder and the Surety in the Project 
Binder.
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§15.1.2 – Guarantee. The performance and payment bonds shall be conditioned  
to both perform the Contract and guarantee payment of all legitimate invoices for labor 
and materials in the performance of the Work, including the warranty against faulty work 
and materials for a period of one year from the issuance of a Certificate of Final 
Completion and acceptance by the Owner.

§15.1.3 – Surety Rating. The performance and payment bond shall be acceptable 
to the Owner only if the surety insurer is “rated” with a current Best's rating of Excellent 
(A or A-) or Superior (A+) and holds a current Department of the Treasury Certificate of 
Authority as Acceptable Surety with an underwriting limitation of at least two times the 
dollar amount of the contract.

§15.1.4 – Execution by Surety. All bonds must be executed under corporate seal 
of the surety insurer and countersigned on behalf of the surety by its qualified resident 
agent or attorney-in-fact with proof of power attached.

§15.1.5 – Default. In case of default on the part of the Design-Builder, actions for 
all expenses incident to ascertaining and collecting losses under the bond shall lie against 
the bond, including architectural, and legal services.

ARTICLE 16
DESIGN-BUILDER'S PERSONNEL AND SUBCONTRACTORS

§16.1 – Personnel. Design-Builder shall assign only qualified personnel to perform the 
Services. At the time of execution of this Contract, the parties anticipate that the individuals 
named in Exhibit ‘B’, attached hereto (“List of Key Personnel”), will perform those functions 
indicated. So long as the individuals named in Exhibit ‘B’ remain actively employed or retained 
by Design-Builder or its affiliates or subsidiaries, and Owner does not require removal as 
provided in Paragraph 16.2, they shall perform the functions indicated next to their names. 
Design-Builder shall not remove or substitute such personnel without Owner’s written approval, 
which shall not be unreasonably withheld.

§16.2 – Removal of Personnel and Subcontractors. If, at any time during the course of  
the Project, Owner’s Representative reasonably determines that the performance of any member 
of Design-Builder’s staff or any of Design-Builder’s Subcontractors or consultants working on 
the Project is unsatisfactory, Owner may, in writing, require Design-Builder to remove such staff 
member or terminate such Subcontractor or consultant from the Project immediately and replace 
the staff member, Subcontractor or consultant. Owner agrees to supplement the Guaranteed 
Maximum Price, by Owner-directed Change Order, with the reasonable amount of additional 
costs, if any, incurred by Design-Builder in replacing a Subcontractor or consultant only.

§16.3 – Employment Taxes. Design-Builder shall be responsible for payment of all 
unemployment compensation, social security, and other similar taxes and benefits covering its 
employees.
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ARTICLE 17
INDEMNIFICATION

§17.1 – General Indemnity. For and in consideration of the sum of $500.00 which is 
deemed by Design-Builder to be included in payments received pursuant to the Guaranteed 
Maximum Price, Design-Builder shall indemnify and hold Owner harmless from and against any 
and all liability, claims, loss, damages, costs and expense, including attorneys’ fees ( including 
attorney’s fees on appeal) and expenses, and fees and expenses of experts, arising out of or 
resulting from any and all negligent, reckless, and/or intentional acts or omissions, or both, of 
Design-Builder, or other persons employed and/or utilized by the Design-Builder in the 
performance of this contract, including but not limited to Design-Builder’s Subcontractors, and 
the employees, agents, and consultants of any of them. In the event Owner is alleged to be liable 
to any person or entity on account of alleged acts or omissions, or both, of Design-Builder, or 
other persons employed and/or utilized by the Design-Builder in the performance of this  
contract, including but not limited to Design-Builder’s Subcontractors, or the employees, agents, 
and consultants of any of them, Design-Builder shall defend Owner against such allegations 
through counsel acceptable to Owner, and Design-Builder shall bear all costs, fees and expenses 
of such defense, including but not limited to, attorneys’ fees and expenses, court costs, and  
expert witness fees and expenses, and any resulting settlement, judgment, or award. This duty to 
indemnify and defend Owner shall apply to, claims for bodily injury (including death), and for 
damage to or loss of property, and for environmental damage and liabilities, incurred or  
sustained by Owner or any third person. Design-Builder is not, however, obligated to indemnify 
Owner from or against Owner’s own negligence. Should Design-Builder fail to perform its  
duties to defend and indemnify Owner as required herein, Owner may defend or settle such 
claims as it deems prudent, in exercise of reasonable judgment, and Design-Builder agrees to be 
bound by any such defense, settlement, judgment, or award that may result from such action by 
Owner. This indemnification to Owner is given by Design-Builder in accordance with §§725.06 
and 725.08, Florida Statutes (2015). The monetary limit on the Construction Activities 
Indemnification given herein by Design-Builder, in accordance with §725.06(1), Florida Statutes 
(2015) shall be not less than One Million Dollars and no cents ($1,000,000.00), which sum is 
deemed by Design-Builder to have a reasonable commercial relationship to the performance of 
the Work and Services pursuant to the Contract Documents.

§17.2 - Savings Clause. The parties agree that to the extent the written terms of this 
Indemnification conflict with any provisions of Florida laws or statutes, in particular Sections
725.6 and 725.08 of the Florida Statutes, the written terms of this indemnification shall be 
deemed by any court of competent jurisdiction to be modified in such a manner as to be in full 
and complete compliance with all such laws or statutes and to contain such limiting conditions,  
or limitations of liability, or to not contain any unenforceable, or prohibited term or terms, such 
that this Indemnification shall be enforceable in accordance with and to the greatest extent 
permitted by FloridaLaw.
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ARTICLE 18
INSURANCE

§18.1 – Insurance Requirements. Design-Builder shall, at its own expense, procure and 
maintain throughout the term of this Contract, with insurers acceptable to the Owner, the types 
and amounts of insurance conforming to the minimum requirements set forth herein. Design-
Builder shall not commence the work described under this contract until either (1) the required 
insurance is in force and evidence of insurance acceptable to the Owner has been provided to, 
and approved by, the Owner; or (2) a program of self-insurance has been approved by the  
Owner. As evidence of compliance with the insurance required herein, the Design-Builder shall 
furnish the Owner with:

(a) a fully completed satisfactory Certificate of Insurance evidencing all coverage 
required herein, and a copy of the actual additional insured endorsement as issued on the 
Commercial General Liability, signed by an authorized representative of the insurer(s) verifying 
inclusion of the Owner and its members, officials, officers and employees as Additional Insureds 
in the Commercial General Liability coverage; Notwithstanding the prior submission of a 
Certificate of Insurance, copy of endorsement, or other evidence initially acceptable to Owner, 
Design-Builder shall, within thirty (30) days after receipt of a written request from Owner, 
provide Owner with a certified copy or certified copies of the policy or policies providing the 
coverage required herein. Design-Builder may redact or omit, or cause to be redacted or omitted, 
those provisions of the policy or policies which are not relevant to the coverage required herein.

(b) the original of the policy(ies); or

(c) other evidence satisfactory to the Owner.

Until such insurance is no longer required by this Contract, the Design-Builder shall provide the 
Owner with renewal or replacement evidence of insurance at least thirty (30) days prior to the 
expiration or termination of such insurance.

Workers’ Compensation/Employers’ Liability: Such insurance shall be no more restrictive than 
that provided by the Standard Workers' Compensation Policy, as filed for use in Florida by the 
National Council on Compensation Insurance, without restrictive endorsements. In addition to 
coverage for the Florida Workers' Compensation Act, where appropriate, coverage is to be 
included for the Federal Employer's Liability Act and any other applicable Federal or State law. 
The minimum amount of coverage (inclusive of any amount provided by an umbrella or excess 
policy) shall be:

Part One: “Statutory”
Part Two: $2,000,000 (Each Accident)

$2,000,000 (Disease-Policy Limit)
$2,000,000 (Disease-Each Employee)

Commercial General Liability:  Such insurance shall be no more restrictive than that provided by
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the most recent version of standard Commercial General Liability Form (ISO Form CG 00 01) as 
filed for use in the State of Florida without any restrictive endorsements other  than  those 
required by ISO or the state of Florida or those described below.

The Owner and its members, officials, officers and employees shall be included as “Additional 
Insureds” on a form no more restrictive than ISO Form CG 20 10 (Additional Insured - Owners, 
Lessees, or Contractors).

The minimum limits (inclusive of amounts provided by an umbrella or excess policy) shall be: 

General Aggregate $2,000,000
Products/Completed Operations Aggregate $1,000,000 
Personal and Advertising Injury $1,000,000
Each Occurrence $1,000,000
Fire Damage (any one fire) $Nil
Medical Expense (any one person) $Nil

Automobile Liability: Such insurance shall be no more restrictive than that provided by Section II 
(Liability Coverage) of the most recent version of standard Business Auto Policy (ISO Form CA
00 01) without any restrictive endorsements, including coverage for liability contractually 
assumed, and shall cover all owned, non-owned, and hired autos used in connection with the 
performance of the work. Such insurance shall not be subject to any aggregate limit and the 
minimum limits (inclusive of any amounts provided by an umbrella or excess policy) shall be:

Each Occurrence Bodily Injury
and Property Damage Liability Combined $2,000,000

Additional General Conditions: The insurance or any self-insurance maintained in lieu of the 
required insurance, provided by the Design-Builder shall apply on a primary basis. Any 
insurance, or self-insurance, maintained by the Owner shall be excess of, and shall not contribute 
with, the insurance provided by the Design-Builder.

Except as specifically authorized by Owner or otherwise specifically authorized in this 
Contract, no deductible or self-insured retention for any required insurance provided by Design-
Builder pursuant to this Agreement will be allowed. Subject to the approval of the Owner for 
which such approval shall not be unreasonably withheld by the Owner, the Design-Builder may 
be permitted to meet the above described insurance requirements through the use of self-insured 
retentions, deductibles or other form of self-insurance. Provided however that, to the extent that 
the Design-Builder is permitted to utilize self-insured retentions, deductibles or other form of 
self-insurance for any required insurance coverage, the Design-Builder shall retain the risk of  
any uninsured loss, which would have been recoverable under the required insurance, and will 
continue to be responsible for paying any amounts which would be or would have been payable 
under the required insurance policies as if such policies had been purchased and kept in force by 
the Design-Builder without any applicable self-insured retention, deductible or other form of 
self-insurance. This obligation to pay amounts which would have been payable under the  
required insurance shall include any obligation to extend such coverage to the Owner as an
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additional insured.

Compliance with these insurance requirements shall not limit the liability of the Design-
Builder. Any remedy provided to the Owner by the insurance provided by the Design-Builder 
shall be in addition to and not in lieu of any other remedy (including, but not limited to, as an 
indemnitee of the Design-Builder) available to the Owner under this Contract or otherwise.

Neither approval nor failure to disapprove insurance furnished by the Design-Builder 
shall relieve the Design-Builder from responsibility to provide insurance as required by this 
Contract.

Certificates of Insurance must be completed as follows: 

Certificate Holder:

City of Winter Haven 
Attn: Risk Manager 
451 Third Street NW
Winter Haven, FL 33831

Additional Insured on the Commercial General Liability:

“City of Winter Haven and its officials, officers and employees.”

§18.2 – Professional Liability Insurance. Design-Builder shall provide, on a form 
acceptable to Owner, professional liability insurance which shall cover Design-Builder for those 
sources of liability arising out of the rendering or failure to render professional services in the 
performance of the work including any hold harmless and/or indemnification agreement. Design-
Builder shall provide and maintain such professional liability insurance from the inception of 
services and until completion of all work required under this Agreement. Coverage must either 
be on an occurrence basis; or, if on a claims-made basis, the coverage must respond to all claims 
reported within three years following the period for which coverage is required and which would 
have been covered had the coverage been on an occurrence basis. The minimum limits (inclusive 
of any amounts provided by an umbrella or excess policy) shall be One Million Dollars and no 
cents ($1,000,000.00) Each Claim/Annual Aggregate. The maximum allowable deductible shall 
be Twenty Five Thousand Dollars and no cents ($25,000.00) Each Claim.

If Design-Builder subcontracts any of the work, the selected firm shall either include the 
Subcontractors in Design-Builder’s coverage or require the Subcontractors to maintain 
Professional Liability coverage as described herein.

§18.3 – Builder's Risk Coverage. Design-Builder shall procure a policy of “Builder’s  
Risk Coverage” from an insurer licensed to do business in the State of Florida, naming the City  
of Winter Haven as an additional insured, which shall include the perils of fire, extended 
coverages, vandalism, and malicious mischief. This coverage shall be maintained at one hundred 
percent  (100%)  of the value at  risk for  the full  term of  construction and until  accepted by the
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Owner. Owner shall provide Builder’s Risk coverage for all materials purchased through 
Owner’s Direct Purchase Program in accordance with requirements to qualify for state sales tax 
savings.

(a) Builder’s Risk coverage is required on all new building construction including additions 
to existing buildings.

(b) The Owner will provide coverage for remodeling or renovation work to protect only the 
Owner against loss caused by perils of fire, vandalism, malicious mischief and those 
included in extended coverage to the full insurable value thereof.

(c) For projects involving both new construction and remodeling or renovation, the Design-
Builder is required to provide Builder’s Risk coverage for the new construction portion of 
the Work.

(d) For remodeling or renovation work, the Design-Builder is required to provide an 
“installation floater” or other insurance coverage suitable to the Owner for protection of 
materials and equipment in transit and in storage at the site or other locations until said 
materials and equipment become incorporated into the Owner’s existing structure.

The Design-Builder shall furnish the original policies or standard form of certificates to the 
Owner prior to commencing work under the Contract as evidence of the required insurance 
coverage outlined in the Contract Documents, together with assurance that said insurance 
coverage shall not materially change, lapse or be canceled during the work covered thereby 
without giving the Owner thirty days written notice of the intention to change, lapse or cancel 
same.

§18.4 - Subrogation. The Design- Builder and its Subcontractors agree by  entering  
into this contract to a Waiver of Subrogation for each required policy herein. When required by 
the insurer, or should a policy condition not permit Design-Builder or Subcontractor to enter 
into  a  pre-loss  agreement  to  waive  subrogation without an  endorsement,  then   D esi g n -
B ui l de r or Subcontractor agrees to notify  the insurer and request the policy be endorsed with  
a Waiver of Transfer of Rights of Recovery Against Others, or its equivalent. This Waiver of 
Subrogation requirement shall not apply to any policy, which includes a condition specifically
prohibiting such an endorsement, or voids coverage should  Design-Builder  or Subcontractor 
enter into such an agreement on a pre-loss basis.

§18.5 - Release  of  Liability.   Acceptance  by  the  Design-Builder of  the  last payment 
shall be a release to the Owner and every officer and agent thereof, from all claims and liability 
hereunder for anything  done or furnished for, or relating to the work, or for any act or neglect     
of the Owner or of any  person relating to or affecting the work.
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ARTICLE 19
SUSPENSION OF WORK

§19.1 – Suspension of Work.  Owner may for any reason whatsoever suspend, in whole  
or in part, performance of the Work and Design-Builder's performance under this Contract. 
Owner's Representative shall give written notice of such suspension to Design-Builder  
specifying when such suspension shall be effective and the scope of the Work and the Services 
affected by such suspension.

§19.2 – Ceasing Performance upon Suspension. From and upon the effective date of any 
suspension ordered by Owner, Design-Builder shall not incur, nor permit any Subcontractor to 
incur, any further expense or obligations in connection with the suspended portion of the Work  
or the Services. From and upon the effective date of any suspension ordered by Owner, Design-
Builder shall cease performing Services under this Contract, and shall cause all Subcontractors to 
cease performing Work, related to the suspended portion of the Work or the Services, and shall 
utilize its best efforts to mitigate its costs resulting from the suspension.

§19.3 – Resumption of Work after Suspension. If Owner lifts the suspension it shall do  
so in writing signed by Owner, and Design-Builder shall promptly resume performance of the 
Services and cause the Subcontractors to resume performance of the Work, unless, prior to 
receiving the notice to resume, Design-Builder has exercised its right of termination as provided 
in Paragraph 20.8 herein.

§19.4 – Claim For Costs of Suspension. In the event the suspension or termination is not 
caused by the failure of the Design-Builder to comply with the terms of this Contract, within 
twenty (20) days after either the resumption of the suspended portion of the Work or Services or 
the termination of this Contract by Design-Builder pursuant to Paragraph 20.8, Design-Builder 
shall submit an itemization of the following cost items reasonably and necessarily expended by 
Design-Builder as a direct result of the suspension, together with pricing or other data required 
by Owner's Representative:

(a) Salaries of Design-Builder's home or branch office employees, or both, but only to the 
extent that such employees were directly impacted by said suspension;

(b) Salaries of Design-Builder's field employees, costs of construction tools, equipment, and 
field office costs;

(c) Subcontract costs reasonably and unavoidably incurred on account of the suspension;

(d) Any other items directly related to the suspended part of the Services or the Work.

Design-Builder's failure to provide such itemized information within such twenty (20) day time 
period shall constitute a waiver of any claim to compensation relating to the suspension of 
Design-Builder's work under this Contract. Owner shall promptly review Design-Builder's 
itemization and shall issue a Change Order providing for payment to Design-Builder of such
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amounts, and only such amounts, listed above as may be due on account of the suspension and 
increasing the Guaranteed Maximum Price by like amount. In no event shall Design-Builder be 
entitled to lost profits, other consequential damages, delay damages or any items of damage 
related to or resulting from a suspension of the Services or of the Work except for those items 
enumerated in this Paragraph. For each day the Project is suspended, Design-Builder shall be 
entitled to the same number of additional days to complete the Project, provided that Design-
Builder will not be entitled to additional compensation if suspension or termination is caused by 
the failure of the Design-Builder to comply with the terms of the Contract.

ARTICLE 20
TERMINATION

§20.1 – Termination for Convenience. Owner may for any reason whatsoever terminate 
performance of the Services, the Work, this contract, or any part of any of them, for Owner's 
convenience. Owner shall give written notice of such termination to Design-Builder specifying 
when termination becomes effective and the scope thereof.

§20.2 – Ceasing Performance upon Termination. From and after the effective date of any 
termination for convenience, Design-Builder shall not incur, nor permit any Subcontractor to 
incur, any further expense or obligations in connection with the terminated portion of the Work  
or Services. From and after the effective date of any termination for convenience, Design-
Builder shall cease performance and cause the Subcontractors to cease performance, to the extent 
of the terminated portion of the Work or Services. In the event of termination of this Contract for 
convenience, Design-Builder shall terminate outstanding Subcontracts and purchase orders 
related to the terminated portion of the Work or Services unless directed to do otherwise in 
writing by Owner. Owner may direct Design-Builder to assign, and Design-Builder hereby  
agrees to assign Design-Builder's right, title and interest under open or terminated Subcontracts 
to Owner or its designee. Unless directed otherwise in writing by Owner, Design-Builder shall 
settle the liabilities and claims arising out of the termination of the Subcontracts. If requested in 
writing by Owner, Design-Builder shall vacate the Project site immediately.

§20.3 – Submission of Termination Claim. In the event of termination of all or any part  
of the Services, the Work or this Contract for convenience, Design-Builder shall, within ninety
(90) days after the effective date of termination, submit a written notice of claim to Owner 
specifying the amounts due because of the termination together with costs, pricing, and other 
supporting documentation or data required by Owner's Representative. Design-Builder's failure  
to file a notice of claim within such ninety (90) day period shall constitute a waiver of any claim 
to compensation relating to the termination. If a proper termination claim is submitted, then 
Owner shall pay Design-Builder an amount derived in accordance with Paragraph 20.4 herein. 
Claims submitted under this Article shall not be subject to the procedure set forth for Claims in 
Article 14.

§20.4 – Compensation for Termination for Convenience. As full compensation due to 
Design-Builder for any termination for convenience, including any amounts due to a 
Subcontractor on account of such termination, Owner shall, pay Design-Builder the following 
amounts:
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(a) Reasonable costs of settling and paying claims arising out of the termination of 
Subcontracts or orders pursuant to the order of termination;

(b) The unpaid portion of Design-Builder’s profit earned to the date of termination as 
determined by the terms of Paragraph 12.1 herein;

(c) If it appears that the Design-Builder would not have profited, would have sustained a  
loss, or that its fees would have been diminished if the entire Contract would have been 
completed, no fees shall be allowed or included and the amount of compensation shall be 
reduced to reflect the anticipated rate of loss, if any, notwithstanding the provisions of 
subparagraph (a) and (b) of this Paragraph.

(d) The total sum to be paid the Design-Builder under this Paragraph shall not exceed the 
Guaranteed Maximum Price, as properly adjusted, reduced by the amounts of payments 
otherwise made, and shall in no event include duplication of payment.

Provided, that in no event shall Design-Builder be entitled to recover from Owner, on its own 
account or on behalf of a Subcontractor, lost profits or other consequential damages, whether its 
own or those of a Subcontractor, on account of a termination for convenience or an erroneous 
termination for cause, as described below.

§20.5 – Termination for Cause. If Design-Builder refuses or fails to perform its Services 
and duties under this contract in a timely manner, supply enough properly skilled supervisory 
personnel, labor or proper equipment or materials, make prompt payment to its Subcontractors, 
suppliers, employees, or consultants, or comply with Applicable Laws, or if Design-Builder is 
otherwise guilty of a material breach of any of the terms of the Contract Documents or any 
warranty made herein, then Owner may, after ten (10) days  written notice of default, and  
without prejudice to any other right or remedy, terminate the Contract with Design-Builder, in 
whole or in part, and take possession of the Project site, the Contract Documents, Subcontracts, 
project documentation in the possession of Design-Builder, and all equipment and materials at 
the site.

§20.6 – Erroneous Termination for Cause. In the event the Contract with Design-Builder 
is terminated by Owner for cause and it is subsequently determined by, a court or other tribunal 
of competent jurisdiction, that such termination was without cause, such termination shall 
thereupon be deemed a Termination for Convenience under Paragraph 20.1 and the provisions of 
Paragraph 20.4 regarding Convenience Compensation shall apply.

§20.7 – Completion by Owner and Survival of Obligations. Following any termination, 
whether for convenience or for cause and whether in whole or in part, Owner may complete the 
terminated portion of the Work and the Services by whatever means Owner deems most 
expedient. Design-Builder's obligations and all provisions of this Contract shall continue in full 
force and effect as to all Work or Services performed prior to the effective date of the 
termination and as to that portion of the Work and Services not affected by the termination.
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§20.8 – Design-Builder’s Right to Terminate. The Design-Builder may stop work or 
terminate the Contract under the following conditions:

(a) Public Authority. Should the work be stopped by any public authority for a period of 
thirty days or more through no fault of the Design-Builder.

(b) Owner's Action. Should the work be stopped through act or neglect of the Owner for a 
period of twenty-one days or more.

(c) Failure to Pay. Should the Owner fail to pay the Design-Builder any approved payment 
within fifteen days after it is due.

In the event that Design-Builder stops the work due to any of the above events, the Design-
Builder shall give seven days written notice to the Owner and recover from the Owner payment 
for all work executed which shall include losses sustained and reasonable profits.

ARTICLE 21
ENVIRONMENTAL CONSIDERATIONS

§21.1 – Environmental Licenses, Certifications, & Permits. Design-Builder covenants  
and agrees that during the term of the Contract and any extensions or renewals thereof, all of its 
employees, agents, representatives, and Subcontractors, if any, performing Work will have the 
requisite skills, licenses, certifications, training, permits and the like mandated by all applicable 
federal, state and local governing authorities with jurisdiction over environmental matters. 
Design-Builder agrees to provide to Owner's Representative evidence of compliance with the 
requirements of this Paragraph upon demand.

§21.2 – Environmental Laws. Design-Builder, its Subcontractors, representatives, 
employees, and/or agents shall comply with all federal, state, and local laws, rules, and 
ordinances relating to environmental protection governing the Work.

§21.3 – Termination. Design-Builder agrees that a material breach of any of the terms, 
conditions, and obligations of this Article would be detrimental to Owner, a material breach of 
this Contract and grounds for Owner's immediate termination of the Contract.

§21.4 – Application with Other Provisions. The provisions of this Article shall operate in 
addition to, and not in limitation of, any other obligations contained in the Contract Documents.

§21.5 – Existing Site Conditions. Notwithstanding any provision of this Contract to the 
contrary, Design-Builder is not assuming or otherwise agreeing to be responsible for any 
obligation or liability that is attributable to or caused by any subsurface soil condition that exists 
as of the date of this Contract and is not discovered by examination by Design-Builder during the 
Design Phase. Owner shall be responsible for any loss or damage resulting from any such 
undiscovered condition.
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ARTICLE 22
MISCELLANEOUS

§22.1 – Design-Builder shall maintain a website accessible by the public with updates on 
the design and construction status for the Project during the term of this Agreement.

IN WITNESS WHEREOF, the parties hereto have executed this Design-Build Contract as
of the date first above written.

EVERETT WHITEHEAD & SON, INC.,
a Florida corporation

Signature

Printed Name: E. Ryan Whitehead

Title: President

Federal Tax ID Number:591394761

CITY OF WINTER HAVEN, FLORIDA

BY:
Mike Herr , City Manager 

ATTEST:

BY: 
Vanessa Castillo, MMC, City Clerk

APPROVED AS TO FORM AND 
CORRECTNESS:

BY: 
Frederick J. Murphy, Jr., City Attorney


