
10.40.140 Inclusionary Housing

A. Purpose. Inclusionary zoning is a tool used to integrate affordable units within market rate developments. 

The purpose of this section is to expand and protect opportunities for households of all income levels to find 

housing in Sausalito and afford a greater choice of rental and homeownership opportunities. 

B. Definitions. The following definitions shall be used for purposes of this section:

1. “Affordable rent” means the total housing costs, including a reasonable utility allowance, paid by a 

qualifying household, which shall not exceed a specified fraction of their gross income as specified 

in California Health and Safety Code Section 50053.

2. “Affordable households” means households whose gross incomes and assets do not exceed the 

qualifying extremely low, very low, low and moderate income limits established in 25 California 

Code of Regulations (C.C.R.) Section 6932, and amended periodically based on the U.S. 

Department of Housing and Urban Development (“HUD”) estimate of median income in the County 

of Marin’s Primary Metropolitan Statistical Area, and as adjusted by the State Department of 

Housing and Community Development (“HCD”) by family size.

a. “Extremely low income household” means persons and families whose gross incomes do 

not exceed 30% of area median income, adjusted for household size appropriate for the 

unit.

b. “Very low income household” means persons and families whose gross income does not 

exceed 50% of area median income, adjusted for household size appropriate for the unit.

c. “Low income household” means persons and families whose gross income is greater than 

50% up to 80% of area median income, adjusted for household size appropriate for the unit.

d. “Moderate income household” means persons and families whose gross income is greater 

than 80% and does not exceed 120% of area median income, adjusted for household size 

appropriate for the unit.

3. “Affordable housing unit(s),” “affordable unit(s),” “inclusionary housing unit(s)” or “inclusionary 

unit(s)” means a dwelling unit within a residential development which will be reserved for sale or 

rent to, and is made available at an affordable rent or affordable ownership cost to extremely low, 

very low, low, or moderate-income households, as stipulated in the provisions of this chapter.

4. “Applicant” means any person, firm, partnership, association, joint venture, corporation, or any 

entity or combination of entities that seeks City permits and approvals.

5. “Granting authority” means the Building Official, Community Development Director, Zoning 

Administrator, Planning Commission, or City Council, as the case may be.



6. “Household income levels” means the gross annual income of the household used to determine 

whether the household qualifies as an affordable household.

7. “Housing Authority” means the Housing Authority of the County of Marin, a nonprofit public 

corporation, or another agency designated by the City, for administering the housing programs 

under this chapter.

8. “Housing costs” means the monthly mortgage payment, property taxes, homeownership insurance, 

private mortgage insurance (PMI), when required, and condominium or homeowner’s association 

fees, where applicable, for ownership units. For a rental unit, total housing costs include the 

monthly rent payment and utilities.

9. “Inclusionary housing unit.” See “Affordable housing unit(s).”

10. “Income eligibility” describes household eligibility for an income-restricted affordable housing unit.

11. “New unit” means newly built units on vacant lots or the creation of additional dwelling units on lots 

with existing structures or buildings. A new unit does not include the enlargement or renovation of 

existing units, nor does it include replacement units created through the voluntary demolition of 

existing legal dwelling units.

12. “Replacement unit(s)” means dwelling unit(s) that are constructed within a 24-month period from 

the date of planning approval that is created from the voluntary substantial demolition of existing 

legal dwelling unit(s).

13. “Resale controls” means legal restrictions by which the price of affordable housing units will be 

controlled to ensure that the unit remains available to affordable households over time.

C. Applicability. 

1. This section shall apply to multi-family and mixed use rental and ownership projects of four or more 

new or replacement units

2. Exemptions. The provisions of this section shall apply to any multi-family and mixed use rental and 

ownership projects of four or more new or replacement units, with the exception of the following:

a. A residential development project, including new units and replacement units that have been 

issued a vested tentative map or building permit prior to June 1, 2018, provided that the 

applicable permits and entitlements have not expired.

D. Projects Subject to Providing Affordable Housing Units. The primary intent of the inclusionary requirement is 

to achieve the construction of new affordable units, as outlined in this section and as consistent with state 

and federal law. 



1. Multi-Family and Mixed Use Rental and Ownership Units (Four or More New or Replacement 

Units). Multi-family and mixed use rental and ownership projects of four or more new or 

replacement units shall construct affordable housing unit(s) as follows:

a. Affordable Housing Units. At least 15% of the total number of dwelling units within a project 

that creates four or more new or replacement units shall be made available to moderate 

income households. 

b. Fractions. When the number of inclusionary units is calculated to a fractional number, any 

fraction of less than one-half shall be rounded down to the next whole number; any fraction 

of one-half or greater shall be rounded up to the next whole number and treated as a whole 

inclusionary unit. Alternatively, in the case of fractional units of one-half or greater, the 

requirements of this section may be satisfied through the provision of an moderate-income 

household unit, applied to remaining fractional number, either in the form of an accessory 

dwelling unit or an unit which is smaller in aggregate size and has different interior finishes 

and features within reason from market-rate units. 

c. Conditions of Approval. Any discretionary approval of new dwelling units shall have 

conditions attached which will assure compliance with the provisions of this chapter. Such 

conditions shall:

i. Specify the timing of the construction of the affordable units, the number of 

inclusionary units and the appropriate income and purchase price or rental 

restrictions, and amenities associated with each unit.

ii. Require an affordable housing agreement providing for long-term affordability, 

income certification and screening of potential purchasers and/or renters of 

inclusionary units, resale control mechanism and on-going management of the 

affordable units.

iii. Contain a provision indicating that residents of affordable units shall not be denied 

access to common open spaces or recreational amenities.

iv. Where an applicant elects to initially rent all of the units in a residential ownership 

project, the affordable housing agreement shall provide affordable rents for the 

affordable unit(s) during the rental period.

2. Alternative to Building Affordable Rental Units On-Site. Where feasible, it is the preference of the 

City that the requirements of this section for rental units be met through the construction of 

affordable rental units within the project. Construction of affordable rental units within another site 

or sites within the City may be approved on a case-by-case basis through the City’s discretionary 



process; or upon finding by the Planning Commission or City Council that the construction of the 

required affordable rental units is not feasible or appropriate as part of the project or elsewhere in 

the City, the City may allow the applicant to satisfy the requirements of this section for rental units

through the donation of land at the sole discretion of the City as provided below.

a. Land Donation. At the sole discretion of the City, applicants may satisfy the requirements of 

this chapter by an irrevocable offer of dedication of land for construction of affordable 

housing within the City.

i. Identification of the land to be dedicated shall be accomplished prior to approval of 

the discretionary permit for the residential development permit project.

ii. In addition to any other findings required by statute, ordinance, or otherwise, any 

project approval for an in-lieu land dedication shall include a finding that the land to 

be dedicated is not subject to liens, is served or proposed to be served by municipal 

services, including water, sewer, roads, electricity, telephone or other similar 

customary services, and contains no unusual planning or development constraints.

iii. Land for affordable housing projects shall be dedicated to either for-profit or nonprofit 

affordable housing builders only, subject to an affordable housing agreement or other 

legal contract approved by the City Council that shall provide for the construction of 

affordable units and the long-term affordability, management, and maintenance of the 

units. The amount of land shall be at least as much as necessary to provide one and 

one-half times (150%) the required number of affordable units as stipulated in this 

chapter. The City Council may, in its sole discretion, approve, conditionally approve 

or reject such offer of dedication. Rejection of an offer of dedication of land under this 

section shall not relieve an applicant of the obligation to comply with this chapter 

through another means.

iv. Prior to City approval of the options set forth in this subsection, the City must find that 

the dedication of land will provide an equivalent or greater number of affordable units 

than would otherwise be required by this chapter consistent with any environmental 

constraints of the site.

b. Off-Site Units. Where provided for, applicants may satisfy the requirements of this chapter 

by constructing affordable units on another site within the City.

i. New inclusionary units not built on the site of the proposed original project shall be 

constructed simultaneously with market-rate dwellings constructed on the original 

site, unless alternative arrangements are approved as part of the project approval.



ii. The City may approve off-site rental affordable units be provided in lieu of ownership 

units.

iii. Where inclusionary units are permitted off-site, such units do not count as affordable 

units for the purpose of receiving a density bonus. 

iv. In addition to any other findings required by state law or city ordinance, any approval 

of the linked project shall include a finding that the off-site inclusionary units shall be 

equivalent or greater in number than what would otherwise be required under this 

chapter, consistent with any environmental constraints of the site. 

E. Requirements for the construction and administration of affordable units.

1. Construction of Affordable Units.

a. Timing of Construction. All affordable units in a project and phases of a project should be 

constructed concurrently with or prior to the construction of non-inclusionary units, unless 

the City finds that extenuating circumstances exist.

b. Design and Character of Affordable Units. The affordable units shall be reasonably 

dispersed throughout the development, shall contain on average the same number of 

bedrooms as the noninclusionary units in the development, and shall be compatible with the 

design of the market rate units in terms of appearance, materials, and finished quality, 

except that, with City approval, the applicant may be allowed to modify the design and 

character of affordable units, if such modifications generate a greater number of affordable 

units than outlined in this chapter, or provide a greater level of affordability (such as to very 

low or low income households).

2. Administration of Affordable Units. The City shall contract with the Housing Authority to manage the 

rental and/or sale of the affordable housing units.

a. An affordable housing agreement shall be prepared in order to provide for the long-term 

affordability, administration, and appropriate management of affordable housing units.

b. As part of the affordable housing agreement, the Housing Authority shall have the authority 

on behalf of the City to: require guarantees; enter into recorded agreements with property 

owners; and take other appropriate steps necessary to assure that the required affordable 

housing units are provided based on the timeframes established and are occupied by a 

qualified affordable household.

c. See subsection 7 for additional details regarding the affordable housing agreement.

3. Targeted Affordable Households for Affordable Units. Affordable units shall be offered to the 

following household(s) based on the bedroom count of the affordable unit:



a. Studio dwelling unit: one person household minimum;

b. One bedroom dwelling unit: two person household minimum;

c. Two bedroom dwelling unit: three person household minimum;

d. Three bedroom dwelling unit: four person household minimum; and

e. One additional person for each bedroom thereafter.

4. Unit Pricing. All affordable housing units provided under this chapter shall be sold or rented at 

housing costs for applicable affordable households as stipulated in this chapter.

a. Unit pricing shall be verified by the Housing Authority, or City designee. The initial sales 

price shall be targeted to households at the low to mid-range of the moderate income limits 

but income eligibility shall extend to households at the high end of the range of the 

affordable income levels.

b. The price received by the seller of an affordable housing unit shall be limited to the purchase 

price plus an increase limited to the least of the: (a) Consumer Price Index for the San 

FranciscoOakland-San Jose Area for All Urban Consumers; (b) increase in the Marin 

County gross annual household median income, as established by the Housing Authority, 

since the date of purchase; or (c) fair market value.

5. Marketing, Screening and Selection of Eligible Households for Affordable Units.

a. For affordable ownership units:

i. The Housing Authority shall screen applicants. Screening and selection of eligible 

ownership housing buyers shall include, but not be limited to, maximum income and 

asset limits and order of preferences, such as first-time home buyers.

ii. The Housing Authority or other City designee shall advertise the inclusionary 

ownership units to the general public. To the extent allowed by State and Federal 

law, the City may engage in targeted marketing of all affordable housing units and 

other activities to attract persons working or living in Sausalito.

iii. Upon notification of the availability of ownership units by the developer, the Housing 

Authority or other City designee shall seek and screen qualified purchasers through a 

process involving applications and interviews and conduct lotteries to select 

purchasers.

b. For affordable rental units:

i. The owner, developer or designee identified in the housing agreement shall notify the 

City and Housing Authority of the availability of the affordable unit prior to screening 



applicants at least 60 days prior to initial occupancy and at least 30 days upon 

subsequent vacancies.

ii. The owner, developer or designee shall provide the City and Housing Authority with 

the proposed marketing materials for the affordable units prior to screening applicants 

at least 60 days prior to initial occupancy and at least 30 days upon subsequent 

vacancies.

iii. Marketing materials submitted to the City shall include: application fees, waiting list 

process, conditions and restrictions applicable to occupancy, identification of rent, 

permitted rent increases, maximum qualifying household income, requirement for 

annual household income recertification, preferences, and requirement to vacate the 

affordable unit should the tenant’s household income exceed the maximum qualifying 

household income.

iv. The owner, developer or designee identified in the housing agreement shall review 

and screen applicants of affordable units on the same basis as all other prospective

tenants, including persons who are recipients of Federal certificates for rent subsidies 

pursuant to the existing housing program under Section 8 of the United States 

Housing Act or any successor. The owner, developer or designee shall not apply 

selection criteria to Section 8 certificate or voucher holders that are more 

burdensome than criteria applied to all other prospective tenants for the affordable 

unit, nor permit management policies or lease provisions that may preclude 

occupancy by such prospective tenants.

v. The developer or owner shall retain final discretion in the selection of the eligible 

households provided that the same rental terms and conditions (except rent levels 

and income) are applied to tenants of inclusionary units as are applied to tenants, 

except as required to comply with government subsidy programs.

vi. Upon initial occupancy and annually thereafter, the owner, developer or designee 

shall submit certifications to the City or its designee, verifying that the tenants of the 

affordable units do not exceed the maximum allowable household income established 

under the housing agreement.

6. Terms of Affordability. Prior to approval of a final map or issuance of building permits, whichever is 

earlier, the applicant shall execute an affordable housing agreement with the Housing Authority 

ensuring the continued affordability of the affordable housing units.



a. The affordable housing agreement shall be recorded on title and shall be binding on all 

future owners and successors in interests.

b. Affordable rental units granted in connection with the inclusionary requirements shall be 

made affordable in perpetuity, or based on the maximum allowable timeframes established 

by law at the time of project approval.

c. Affordable ownership units shall remain affordable in perpetuity, unless the Housing 

Authority reduces the term of the inclusionary requirement to reflect the maximum term that 

is permitted by financing sources.

i. The term of the agreement shall commence on the date of issuance of the certificate 

of occupancy for the affordable unit(s), with the affordability timeframe adjusted if 

necessary upon the sale or transferring of the property to a new owner or owners.

ii. Owners of an affordable housing unit shall include, in the grant deed conveying title 

of any such affordable housing ownership unit a declaration stating the restrictions 

imposed pursuant to this chapter. The grant deed shall provide the City with the right 

to enforce the restrictions. The declaration of restrictions shall include all applicable 

resale controls, occupancy restrictions, and prohibitions as required by this chapter.

d. Affordable units granted through density bonus shall be subject to affordability time frames 

established with state density bonus statutes at the time of project approval.

7. Affordable Housing Agreement. A housing agreement shall be recorded against the subject 

property. This agreement may be made subordinate to acquisition, construction, bridge, and long-

term permanent financing associated with the development of the project in which the affordable 

housing units will be located.

a. The agreement shall contain provisions that implement all of the requirements of this 

chapter, including, but not limited to, the following:

i. The number and type of affordable housing units to be provided by the project.

ii. The initial sales prices or rents for the affordable units.

iii. Criteria for the certification and selection of buyers or renters, which may include 

household income and assets, household size, and the size or special needs features 

of the available units.

iv. A provision guaranteeing that the initial sale or rent and continuing availability of all 

units will remain at the same affordable income levels, as designated through the 

requirements of this chapter.



v. A provision indicating the noticing process to ensure that all prospective purchasers 

or renters of an affordable housing unit shall be advised of the restrictions of the 

affordable units, including, but not limited to, occupancy requirements and household 

income restrictions, as set forth in this chapter.

b. The housing agreement shall state that the Housing Authority may revise the sales prices 

and rent limits from time to time in response to changes in income limits, monthly housing 

costs, and the real estate market.

c. The housing agreement shall include a provision that provides for the enforcement of the 

housing agreement that entitles the City and/or the Housing Authority to recover reasonable 

attorney’s fees (including City Attorney fees), investigation and litigation expenses, and any 

related staff costs associated with enforcing the provisions of this chapter.

d. The housing agreement shall include a provision restricting the sale of all affordable 

ownership units to “first time home buyers” as defined by the Housing Authority.

e. The agreement shall contain a provision requiring that the sale of an affordable housing unit 

shall include an assignable option agreement granting the Housing Authority and City the 

right of first refusal to purchase the unit at the time of subsequent sale for fair market value 

as set forth in the Marin County Below Market Rate policies or other applicable regulations 

or guidelines.

f. For rental projects, the housing agreement shall require an annual report verifying, under 

penalty of perjury, that the rental of affordable units complies with the terms and conditions 

contained in Section 10.40.140.E.

8. Owner-Occupancy and Sub-Leasing Affordable Units. The purchaser or renter of the affordable 

housing unit shall reside in the unit as their principal residence and may not rent or sublease the 

unit in its entirety to another party, including short-term rentals or sublets.

a. Every purchaser or renter of an affordable housing unit shall certify upon initial move-in that 

the unit is being used as the purchaser or renter’s primary place of residence.

b. As part of the housing agreement, the Housing Authority is responsible for monitoring each 

affordable unit to prevent potential program abuses and violations of deed restrictions. Any 

irregularities or suspected abuses will be reported to the City in writing, and action taken, as 

deemed appropriate.

c. For affordable rental units, annual income verification shall be required by the Housing 

Authority to assure that the affordable rental units are rented and occupied by affordable 

households.



d. As part of the affordable housing agreement for ownership units, the Housing Authority shall 

monitor and verify the owner-occupancy requirement. Failure by a purchaser of an 

affordable unit to maintain eligibility for the homeowners’ property tax exemption, or failure to 

provide proof of residence, when requested, shall be construed to mean that the affordable 

housing unit is not the primary place of residence of the purchaser.

F. Enforcement.

1. Except as provided herein, no building permit or occupancy permit shall be issued, nor any 

development approval granted, for any project which does not meet the requirements of this 

chapter.

2. In addition to, or in lieu of, the provisions of subsection A of this section, the City may institute 

appropriate legal actions or proceedings including, but not limited to, equitable relief for the 

enforcement of any affordable housing agreement or the requirements set forth in this chapter.

G. Appeals.

1. Any person aggrieved by any action involving denial, suspension or revocation of a building or 

occupancy permit or denial, suspension or revocation of any development approval may appeal 

such action or determination within 10 days of the decision date to the Planning Commission, with 

further appeal possible to the City Council by filing a written appeal to the Community Development 

Director and paying the appropriate application fees. Appeals shall be filed and processed in 

accordance with Chapter 10.84 SMC (Appeals).

2. As part of an application for the approval of a residential project, an applicant may apply for a 

reduction, adjustment, or waiver of the requirements of this chapter based upon a showing, based 

on substantial evidence, that there is no reasonable relationship between the impacts of the project 

and the requirements of this chapter, or that applying the requirements of this chapter would result 

in an unconstitutional taking of property or would violate a provision of state or federal law. The 

applicant shall set forth in detail the requisite evidence to demonstrate the alleged unlawful result.

H. Consistency with state law and severability.

The provisions of this section are intended to comply with California Government Code Section 65915 and 

state and federal law. In the event that any provision of this section conflicts with state or federal law 

applicable to the City, state or federal law shall apply. The provisions of this section are declared to be 

separate and severable. The invalidity of any clause, sentence, paragraph, subdivision, section, or portion 

of this section, or the invalidity of the application thereof to any person or circumstances shall not affect the 

validity of the remainder of this section, or the validity or its application to other persons or circumstances.


