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WHEN RECORDED, RETURN TO:
Park City Attorney
Attn: Mark Harrington
PO Box 1480
Park City, Utah 84060 11-16-2018

CONSERVATION EASEMENT

THIS CONSERVATION EASEMENT (“Easement”) is made effective as of the date of 
recording with the office of the Summit County Recorder , (“Effective Date”) by and between 
McHenry Holdings, LLC (“Owner”), and Park City Municipal Corporation (“Holder”) (Owner 
and the Holder are referred to individually as a “Party” and collectively as the “Parties”).

The following Exhibits are attached to and are incorporated into this Easement by this 
reference:

Exhibit A:  Legal Description of the Property;
Exhibit B:  Property Map;
Exhibit C:  Permitted and Restricted Uses and Practices.

RECITALS

A. Owner owns approximately 3.43 +/- acres of real property and appurtenances located in 
Summit County, State of Utah.  With this Easement, Owner intends to encumber in 
perpetuity, and for conservation purposes, 2.0 acres (the “Property”) out of Owner’s 
larger parcel of 3.43+/- acres.  The Property is described in Exhibit A and shown for 
reference purposes on the Property Map attached as Exhibit B.

B. As fee owner of the Property, Owner owns the affirmative rights to identify, preserve, 
and protect forever the Conservation Values (defined below) of the Property.  Owner 
desires to grant a conservation easement to the Holder pursuant to the ‘Land 
Conservation Easement Act’ of Utah’s statutes, Sections 57-18-1 to 57-18-7 
(“Conservation Easement Act”), which authorizes protection of natural, scenic, open 
space, aesthetic, historic, hydrologic, ecological, agricultural, and scientific values that 
are of great importance to Owner, the Holder, the people of Summit County, and the 
people of the State of Utah.

C. The conservation values intended to be preserved and protected under this Easement 
include (i) the protection of land areas for public outdoor recreation and education; (ii) 
protection of significant habitat; (iii) the preservation of open space for the scenic 
enjoyment of the general public; and (iv) the preservation of open space pursuant to 
clearly delineated governmental policy (collectively, hereinafter, the “Conservation 
Values”).
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WHEREAS, this Easement allows access to a designated portion of the Property, 
the “Trail,” more particularly described on Exhibit D-1, attached hereto and incorporated 
herein by this reference, for public outdoor recreation and education, subject to the 
limitations and provisions herein; and

WHEREAS, [recitals to follow on the Trail, connectivity to other parcels, very important 
to the Town; Trail will help educate users about the scenic, historic, and cultural aspects of Park 
City]; and

WHEREAS, accordingly, this Easement is for the preservation of land areas for the 
outdoor recreation and education of the general public, and therefore this Easement meets 
the requirements of Section 170(h)(4)(A)(i) of the Internal Revenue Code of 1986, as 
amended, and the regulations thereunder (the “Code”); and

WHEREAS, accordingly, this Easement protects a relatively natural habitat of fish,
wildlife, or plants, or similar ecosystem, and therefore this Easement meets the
requirements of Section 170(h)(4)(A)(ii) of the Code; and

WHEREAS, the property is adjacent to the City’s Virginia Mining Claims Open 
Space property; and

WHEREAS, protection of the Property will accomplish a number of the factors
determining “significant public benefit” under Treas. Reg. Section 1.170A-14(d)(4)(iv); and

WHEREAS, accordingly, protection of the Property is for the scenic enjoyment of the
general public and will yield a significant public benefit, and therefore this Easement meets the
requirements of Section 170(h)(4)(A)(iii)(I) of the Code; and

WHEREAS, accordingly, protection of the Property is pursuant to clearly delineated
federal, state, and local governmental conservation policies, and therefore this Easement meets
the requirements of Section 170(h)(4)(a)(iii)(II) of the Code; and

WHEREAS, Owner warrants and represents that Owner has the authority to enter into 
the Easement and that Owner freely and voluntarily conveys this Easement to Holder in 
perpetuity; and. 

WHEREAS, as of the Effective Date, Holder is a nonprofit corporation incorporated 
under the laws of Utah as a tax-exempt public charity described in Sections 501(c)(3) and 
509(a)(1) of the IRS Code (defined below), organized to protect and conserve natural areas and 
ecologically significant land for scientific, charitable, and educational purposes. Holder is a 
“qualified organization” within the provisions of Section 170(h) of the IRS Code, and is 
qualified to acquire and hold conservation easements; and is a qualified “holder” of a 
conservation easement under the Conservation Easement Act; and

WHEREAS, to accomplish the Conservation Purposes (defined below), and in lieu of 
exercising its implied, inherent and reserved development rights based on current zoning and 
permissible conditional uses of the Property, Owner desires to convey to the Holder and the 
Holder desires to obtain from the Owner a conservation easement that restricts the uses of the 
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Property as provided herein and that grants certain rights to the Holder in order to preserve, 
protect, identify, monitor, enhance, and restore in the Conservation Values in perpetuity; and

WHEREAS, the donation of the Easement is intended to qualify as a “qualified 
conservation contribution” under Section 170(h) of the Code; and

WHEREAS, Holder agrees by accepting this grant to honor the intentions of the Owner 
stated herein and to preserve and protect in perpetuity the Conservation Values of the Property.
Holder acknowledges that no goods or services or other consideration of any kind whatsoever 
were provided by Holder to Owner in consideration of or exchange for this grant, and Holder 
will also provide Owner with a letter that meets the requirements of Section 170(f)(8) of the 
Code.

CONSERVATION EASEMENT TERMS

IN CONSIDERATION of the recitals set forth above, the mutual covenants, terms, 
conditions, and restrictions contained in this Easement and other good and valuable 
consideration, the receipt and sufficiency of which are acknowledged, and pursuant to the
Conservation Easement Act, Owner voluntarily and without consideration of any kind hereby
grants and conveys to the Holder, and the Holder hereby accepts from Owner, a perpetual 
conservation easement in, on, over, and across the Property, subject to the terms and conditions 
set forth in this Easement, restricting in perpetuity the uses that may be made of the Property and 
granting Holder certain rights with respect to the Property; and Owner and the Holder agree as 
follows:

1. CONSERVATION PURPOSES.  It is the purpose of this Easement that the 
Property be held, used, managed and maintained forever predominantly in its open and natural 
condition, for public outdoor recreation and education and to prevent any use of the Property that 
will significantly impair or interfere with the Conservation Values (collectively the 
“Conservation Purposes”).  In achieving the herein described Conservation Purposes Holder 
confirms that it is the intent of this Easement to permit the continuation of such uses of the 
Property as may be conducted consistent with the perpetual protection of the Conservation 
Values protected herein.

2. BASELINE DOCUMENTATION REPORT.  By its execution of this Easement, 
the Holder acknowledges that Owner’s present uses of the Property are compatible with the 
purposes of this Easement.  In order to evidence the present condition of the Property (including 
both natural and man-made features) and to facilitate future monitoring and enforcement of this 
Easement, the Parties acknowledge that a Baseline Documentation Report (the “Baseline 
Report”) has been prepared, which provides a collection of baseline data on the Property and its 
natural resources and an assessment of the consistent uses.  The Parties have acknowledged 
therein, and hereby acknowledge, that the Report contains an accurate representation of the 
biological and physical condition of the Property as of the Effective Date and of the historical 
uses of the Property.  In addition to the public benefits described as the Conservation Values, the 
Report identifies public policies and statements and/or other factual information supporting the 
significant public benefit of this Easement. Holder and Owner may use the Report in connection 
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with monitoring and enforcing provisions of this Conservation Easement, but are not limited to 
use of the Report to show change of conditions. The Report is incorporated into this 
Conservation Easement by reference. Owner and the Holder approve the Report, a copy of 
which is on file with the Owner and the original of which is on file with the Holder at their 
respective addresses for notices set forth below.  

3. THE HOLDER’S RIGHTS.  In order to accomplish the Conservation Purposes, 
the rights and interests that are granted and conveyed to the Holder by this Easement include the 
following:

A. Preserve and Protect.  The right and duty to preserve, protect, identify, and monitor the 
Conservation Values in perpetuity, and, in the event of their degradation or destruction by 
Owner, the right to require of Owner the restoration of such areas or features of the 
Property that are damaged by any inconsistent activity or use to their condition 
immediately before the injury complained of.

B. Entry and Access Rights.  The Holder is, by this Easement, granted rights of access by 
public ways to enter upon the Property in order to monitor compliance with and 
otherwise enforce the terms of this Easement, to  make scientific observations of the 
Property and of natural elements and ecosystems and other features of the Property, to
take photographs of the property and to determine whether the Owner’s activities are in 
compliance with the terms of this Easement, all in a manner that does not unreasonably 
disturb the use of the Property by Owner consistent with this Easement.  

C. Enforcement.  The Holder has the right to prevent or enjoin any activity on or use of the 
Property that constitutes a material breach of this easement or is inconsistent with the 
preservation of the Conservation Values.

4. USES OF THE PROPERTY. Except as prohibited or otherwise limited by this 
Easement, Owner reserves the right to use and enjoy the Property in any manner that is not 
inconsistent with the Conservation Purposes and the preservation of the Conservation Values.  
Owner will not perform, nor authorize others to perform, any act on or affecting the Property that 
is materially inconsistent with the Conservation Purposes. The uses set forth in Exhibit C, though 
not an exhaustive list of consistent uses and practices, are consistent with this Easement and will 
not be precluded, prevented, or limited, except as specifically set forth in Exhibit C.  Any activity 
on or use of the Property that is inconsistent, in any material respect, with the Conservation 
Purposes (including, without limitation, any activity or use that diminishes or impairs the 
Conservation Values) is prohibited.   Exhibit C also describes certain uses or activities that are 
inconsistent with the Conservation Purposes and are thus prohibited or restricted.

A. Access to Trail for Passive Pedestrian use.  Owner hereby grants to Holder a Trail (the 
“Trail”) across that portion of the Property as designated on Exhibit D-1, for the passive 
recreational use, and educational use, of the general public, subject to the rules and 
limitations in Exhibit D, attached hereto and incorporated herein by this reference.  Some 
continuing permanent level of access to the Trail is guaranteed by this Easement, subject 
to the rules and limitations in Exhibit D.
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5. PRIOR NOTICE AND APPROVAL.

A. The Holder’s Approval.  Owner will not undertake or authorize any activity requiring 
prior approval by the Holder, as set forth in Exhibit C, without first having notified and 
received approval from the Holder as provided herein.  Prior to the commencement of 
any activity for which this Easement requires prior written approval by the Holder, 
Owner will send the Holder written notice of Owner’s intention to undertake such 
activity.  The notice will inform the Holder of all aspects of the proposed activity, 
including location, design, materials or equipment to be used, dates and duration, and all 
other relevant information.  If in the Holder’s judgment additional information is required 
to adequately review the proposal, the Holder will send written notice requesting such 
additional information within 15 days of receipt of Owner’s notice.  

B. The Holder’s Decision.  No later than 45 days from the Holder’s receipt of information
reasonably adequate to review the proposal, the Holder will notify Owner of its 
disapproval or approval of Owner’s proposal, or the Holder may approve Owner’s 
proposal with specified modifications. The Holder’s decision must be reasonable and 
based upon the Holder’s assessment of the proposed activity in relation to its consistency 
or inconsistency with the terms of this Easement. Approval to proceed with, or failure to 
object to, any proposed use or activity will not constitute consent to any subsequent use 
or activity of the same or any different nature.  Holder’s failure to respond within the 
forty-five (45) day period shall be deemed a constructive denial.  

C. .  Criteria.  Holder’s approval, which shall not be unreasonably withheld, shall take into
account the following criteria [modify as appropriate]:

(i)  the extent to which use of the site and/or the proposed activity would
impair the scenic qualities of the Property that are visible from public roads;

(ii)  the extent to which use of the site and/or the proposed activity would
destroy an important habitat or would have a material adverse effect on the
movement of wildlife;

(iii)  the extent to which use of the site for the proposed activity would impair 
water quality;

(iv)  the extent to which the proposed activity or use of the site for the
proposed activity would otherwise significantly impair the Conservation
Values.

D. Owner and Holder shall cooperate and shall act in good faith to arrive at agreement
in connection with any determinations that are necessary to be made by them
(either separately or jointly) under this paragraph 5.C.

6. ENFORCEMENT AND REMEDIES.
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i. Notice of Violation; Corrective Action.  If the Holder becomes aware that a 
violation of the terms of this Easement by Owner has occurred or is threatened to 
occur, the Holder will give written notice to Owner of the details of such violation
by Owner.  Owner will, in the case of an existing violation, promptly cure the 
violation by (a) ceasing the same and (b) restoring the Property to the condition
immediately before such violation, or in the case of a threatened violation, refrain 
from the activity that would result in the violation.  If Owner fails to cure the 
violation within thirty (30) days after receipt of notice from the Holder, or under 
circumstances where the violation cannot reasonably be cured within a thirty (30)-
day period, fails to begin curing such violation within the thirty(30)-day period or 
fails to continue diligently to cure such violation until finally cured, the Holder
will have all remedies available at law or in equity to enforce the terms of this 
Easement, including, without limitation, the right to seek a temporary or 
permanent injunction with respect to such activity, to cause the restoration of that 
portion of the Property affected by such activity to the condition that existed prior 
to the undertaking of such prohibited activity, and to otherwise pursue all 
available legal and equitable remedies, including, but not limited to, monetary 
damages arising from the violation.  The Holder’s rights under this Paragraph 
apply equally to actual or threatened violations of the terms of this Easement.  
Owner agrees that the Holder’s remedies at law for any violation of the terms of 
this Easement are inadequate and that Holder is entitled to the injunctive relief 
described in this Paragraph, both prohibitive and mandatory, in addition to such 
other relief to which the Holder may be entitled, including specific performance 
of the terms of this Easement, without the necessity of proving either actual 
damages or the inadequacy of otherwise available legal remedies.  Owner is 
responsible for the acts and omissions of persons acting at its express direction
and with its permission, and the Holder has the right to enforce this Easement 
against Owner for any use of or activities upon the Property which are a violation 
of this Easement and which result from such acts or omissions.  However, as to 
the acts or omissions of third parties other than the those described in the 
preceding sentence, the Holder does not have a right to enforce against Owner 
unless Owner is intentionally complicit in said acts or omissions, fails to 
reasonably cooperate with the Holder in all respects to halt or abate the event or 
circumstance of non-compliance with this Easement’s terms resulting from such 
acts or omissions.  

ii. Holder has the right, but not the obligation, to pursue all legal and equitable 
remedies provided under this Paragraph against any third party responsible for 
any activity or use of the Property that is a violation of this Easement.

A. Costs of Enforcement.  If the court determines that the Owner has willfully or materially
failed to comply with the Easement, the Owner agrees to reimburse Holder for all 
reasonable costs and attorneys’ fees incurred by the Holder in compelling such 
compliance. In addition, any reasonable costs of restoration will be borne by the Owner if 
Owner is deemed to be solely responsible for damage to the Property.  If Owner prevails 
in any action to enforce the terms of this Easement Agreement, Owner's costs of suit, 
including, without limitation, attorneys' fees, shall be borne by Holder.
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A. Emergency Enforcement. If the Holder, in its reasonable good faith judgment, 
determines that circumstances require immediate action to prevent or mitigate significant 
damage to the Conservation Values or to prevent breach or extinguishment of this 
Easement, the Holder may pursue its remedies under this Easement with concurrent oral 
and written notice to Owner and without waiting for the cure period to expire.

B. Forbearance Not a Waiver. Any forbearance by Holder to exercise its right under this 
Easement in the event of any violation of this Easement shall not be deemed or construed 
to be a waiver by Holder of such violation or another violation of this Easement or of any 
of Holder’s rights under this Easement.  No delay or omission by Holder in the exercise 
of any right or remedy upon any breach shall impair such rights or remedy or be 
construed as a waiver.

C. Remedies Cumulative.  No single or partial exercise of any right, power or privilege 
hereunder will preclude any other or further exercise thereof or the exercise of any other 
right, power or privilege hereunder and all remedies under this Easement may be 
exercised concurrently, independently or successively from time to time.  The rights and 
remedies herein provided are cumulative and not exclusive of any rights or remedies 
which may be available at law or equity.  

D. Acts Beyond the Owner’s Control.  Nothing contained in this Easement will be construed 
to entitle the Holder to bring any action against Owner for, or to require the Holder or 
Owner to actively restore destruction of or damage to the Conservation Values resulting 
from, any injury to or change in the Property resulting from causes beyond Owner’s 
control, including trespass, fire, flood, storm, earth movement, and other natural disasters 
or from any prudent action taken by Owner under emergency conditions to prevent, 
abate, or mitigate significant injury to the Property resulting from such causes.  This 
Paragraph will not be construed to relieve Owner of the obligation to maintain the 
Property in a condition consistent with the purposes of this Easement.

7. REPRESENTATIONS AND WARRANTIES. 

A. Hazardous Material.  Owner warrants that Owner has no actual knowledge of release or
threatened release of hazardous substances or wastes on the Property, as such substances 
and wastes are defined by applicable law, and hereby promises to indemnify Holder
against, and hold Holder harmless from, any reasonable and foreseeable loss, cost, claim, 
liability or expense, including reasonable attorneys’ fees arising from or with respect to 
any release by Owner of hazardous waste or violation of Environmental Laws (defined 
below) with respect to the Property, unless due to the negligence or misconduct of 
Holder.

B. State of Title.  Owner represents and warrants that Owner has good and marketable title 
to the Property, subject only to any liens encumbrances and defects described in the title 
commitment obtained by Holder prior to execution of this Easement.  To the best of 
Owner’s knowledge, there are no existing easements, leases or other agreements with
Owner and third-parties, that might cause extinguishment of this Easement, or that would 
materially impair the Conservation Purposes.
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C. Compliance with Laws.  Owner has not received notice of and has no knowledge of any 
material violation of any federal, state, county, or other governmental or quasi-
governmental statute, ordinance, rule, regulation, law, or administrative or judicial order 
with respect to the Property.

D. No Litigation.  Owner represents and warrants that there is no action, suit, or proceeding 
that is pending or threatened against the Property or any portion thereof relating to or 
arising out of the ownership or use of the Property, or any portion thereof, in any court or 
before or by any federal, state, county, or municipal department, commission, board, 
bureau, agency, or other governmental instrumentality.

E. Disclosure of Easement Information. Holder has informed Owner of the types and legal 
effects of conservation easements and has advised Owner to obtain independent legal 
advice as required by section 57-18-4(4) of the Conservation Easement Act.

F. Authority to Execute Easement.  The person or persons executing this Easement on 
behalf of the Holder represent and warrant that the execution of this Easement has been 
duly authorized by the Holder.  The person or persons executing this Easement on behalf 
of Owner represent and warrant that the execution of this Easement has been duly 
authorized by Owner.

8. COSTS, LEGAL REQUIREMENTS, AND LIABILITIES.  Owner will be 
responsible for and will bear all costs and liabilities of any kind related to the ownership, 
operation, upkeep, and maintenance of the Property and agrees that the Holder will have no duty 
or responsibility for the operation or maintenance of the Property, the monitoring of hazardous 
conditions on the Property, or the protection of Owner, the public, or any third parties from risks
relating to conditions on the Property, except, under the provisions of Paragraph 4 and Exhibit D 
hereof, those costs, liabilities, and expenses arising directly or indirectly in connection with
creation and maintenance of, and access to and use of the Trail.  Owner agrees to pay before 
delinquency any and all real property taxes and assessments levied on the Property and agrees 
that the Owner will keep the Holder’s interest in the Property free of any liens, including those 
arising out of any work performed for, materials furnished to, or obligations incurred by Owner.  
Owner will be solely responsible for any costs related to the maintenance of general liability 
insurance covering Owner’s acts on the Property.  Owner remains solely responsible for 
obtaining any applicable governmental permits and approvals for any activity or use by Owner 
on the Property and permitted by this Easement, and any activity or use will be undertaken in 
accordance with all applicable federal, state, and local laws, rules, regulations, and requirements. 
If more than one person or entity constitutes Owner, the obligations of each and all of them 
under this Easement will be joint and several.

9. RUNNING WITH THE LAND.  This Easement burdens and runs with the 
Property in perpetuity.  Every provision of this Easement that applies to Owner or the Holder
also applies forever to and burdens or benefits, as applicable, their respective agents, heirs, 
devisees, administrators, employees, personal representatives, lessees, and assigns, and all other 
successors as their interest may appear.  
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10. SUBSEQUENT TRANSFERS AND SUBORDINATION.  Owner may transfer 
the Property in its entirety, but not in any portion less than its entirety.  Owner agrees that the 
terms, conditions, restrictions, and purposes of this Easement or reference thereto will be inserted 
by Owner in any subsequent deed or other legal instrument by which Owner divests either the 
fee simple title or a possessory interest (including, but not limited to, any leases) of the Property; 
and Owner further agrees to notify the Holder of any pending transfer (including, without 
limitation, leases) at least thirty (30) days in advance of the transfer.  The failure of the Owner to 
comply with this Paragraph will not impair the validity of this Easement or limit its 
enforceability in any way.  Any successor in interest of the Owner, by acceptance of a deed, 
lease, or other document purporting to convey an interest in all or any portion of the Property, 
will be deemed to have consented to, reaffirmed, and agreed to be bound by all of the terms, 
covenants, restrictions, and conditions of this Easement.

11. [intentionally omitted from this draft]

12. INDEMNIFICATION.

A. Cross Indemnification.  Notwithstanding any other provision of this Agreement to the 
contrary, the Parties agree to indemnify, defend, and hold harmless each other, including, 
without limitation, each Party’s directors, officers, employees, agents, contractors, and 
their successors and assigns (collectively, the “Indemnified Parties”), from and against 
any costs, liabilities, penalties, damages, claims, or expenses (including reasonable 
attorneys’ fees) and litigation costs that the Indemnified Parties may suffer or incur as a 
result of, or arising out of use of or activities on the Property by the Party.

B. Owner Indemnification.  Owner indemnifies, defends, and holds harmless the Holder and 
its Indemnified Parties for any real property taxes, insurance, utilities, or assessments that 
are levied against the Property, including those for which exemption cannot be obtained, 
any claims pertaining to the Owner’s title to the Property or representations and 
warranties made in this Easement, and any injury to or the death of any person, or 
damage to any property resulting from any act, omission, condition, or any matter related 
to or occurring on or about the Property if caused solely and intentionally by Owner, and 
not when caused by third parties, natural causes outside of the reasonable control of 
Owner, or the negligence or intentional torts, acts, or omissions of the Indemnified 
Parties.

C. Limitations on Indemnifications.  Except as provided in Paragraph 4 and Exhibit D,
pursuant to the provisions of this Paragraph, the Holder is not indemnifying the Owner 
against, and is not liable or responsible for, injuries or damage to persons or property in 
connection with the Holder’s administration or enforcement of this Easement or with 
respect to the condition of the Property.  The limitation in this subparagraph does not 
absolve the Holder of any liabilities it might otherwise have, independently of this 
Easement, for wrongfully and directly, without the participation or consent of the Owner, 
causing any dangerous condition to come into existence on the Property.  No provision of 
this Easement shall waive any defense or limitation of the Government Immunity Act of 
Utah (Utah Code Ann. §63G-7-101, et seq.)
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13. CHANGE OF CONDITIONS.  In granting this Easement, Owner has considered 
the possibility that uses prohibited by the terms of this Easement may become more 
economically valuable than permitted uses and that neighboring properties may be used entirely 
for such prohibited uses in the future. It is the intent of Owner and the Holder that any such 
changes will not be deemed circumstances justifying the extinguishment of this Easement.  In 
addition, the inability of Owner, or Owner’s successors or assigns, to conduct or implement any 
or all of the uses permitted under this Easement, or the unprofitability of doing so, will not 
impair the validity of this Easement or be considered grounds for its termination or 
extinguishment. 

14. LIMITATIONS ON EXTINGUISHMENT. If a sudden unexpected change
in the conditions surrounding the Property has made impossible or impractical the continued
use of the Property for conservation purposes, this Easement can only be terminated or
extinguished, whether with respect to all or part of the Property, by judicial proceedings in a
court of competent jurisdiction. Unless otherwise required by applicable law at the time, in
the event of any sale of all or a portion of the Property (or any other property received in
connection with an exchange or involuntary conversion of the Property) after such
termination or extinguishment, and prior to the payment of any costs or expenses associated
with such sale, Holder shall be entitled to Holder’s proportionate share of the gross proceeds
of such sale, as such proportionate share is determined under the provisions of paragraph 15,
adjusted, if necessary, to reflect a partial termination or extinguishment of this Easement.
All such proceeds received by Holder shall be used by Holder in a manner consistent with
the conservation purposes of this Easement as of the effective date of this grant. In the event
of extinguishment of this Easement in whole or in part, the provisions of these paragraphs 
14, 15, and 16 shall survive such extinguishment.

15. PERCENTAGE INTERESTS. With respect to a termination, extinguishment, or
condemnation under Paragraphs 14, 15, and 16, Owner and Holder hereby confirm that the
donation of this Easement gives rise to a property right immediately vested in Holder, with a
value for purposes of this paragraph 15 determined as follows. The parties hereto stipulate that
as of the effective date of this grant the Easement and the restricted fee interest in the Property
each represent a percentage interest in the fair market value of the Property (Holder’s percentage
interest is referred to herein as Holder’s “proportionate share”). Said percentage interests shall
be determined by the ratio of the value of the Easement on the effective date of this grant to the
value of the Property, without deduction for the value of the Easement, on the effective date of
this grant. The values on the effective date of this grant shall be those values used to calculate
the deduction for federal income tax purposes allowable by reason of this grant, pursuant to
Section 170(h) of the Code. The parties shall include the ratio of those values with the Baseline
Documentation of the Property (on file at Holder’s offices). For purposes of this paragraph, the
ratio of the value of the Easement to the value of the Property unencumbered by the Easement, 
once finally determined, shall remain constant, and Holder’s proportionate share of the fair
market value of the Property thereby determinable shall remain constant.

16. CONDEMNATION.  If all or any part of the Property is taken under the power of
eminent domain by public, corporate, or other authority, or otherwise acquired by such authority
through a purchase in lieu of a taking, Owner and Holder shall join in appropriate proceedings at
the time of such taking to recover the full fair market value (without regard to any diminution in
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value attributable to the Easement) of the interests in the Property subject to the taking and all
incidental or direct damages resulting from the taking. Prior to the payment of any expenses 
reasonably incurred by the parties to this Easement in connection with such taking, Holder shall
be entitled to its proportionate share from the recovered proceeds in conformity with the
provisions of paragraphs 14 and 15 (with respect to the allocation of proceeds). The respective
rights of Owner and Holder set forth in this paragraph 16 shall be in addition to, and not in
limitation of, any rights they may have at common law. All such proceeds used by Holder shall
be used by Holder in a manner consistent with the conservation purposes of this Easement as of
the effective date of this grant.

17. INTERACTION WITH STATE LAW.  The provisions of the above paragraphs 
addressing EXTINGUISHMENT, TERMINATION, and CONDEMNATION shall apply 
notwithstanding, and in addition to, any provisions addressing such actions under Utah law.

18. NOTICE.  Any written notice called for in this Easement will be delivered:  (i) in 
person; (ii) by certified mail, return receipt requested, postage prepaid; (iii) by facsimile or e-
mail with the original deposited with the United States Post office, postage prepaid; or (iv) by 
next-business-day delivery through a reputable overnight courier that guarantees next-business-
day delivery and provides a receipt.  Notices must be addressed as follows:  

To Holder: ____________________
____________________
____________________
____________________
Attention:  ________________

To Owner: ____________________
____________________
____________________
____________________
Attention: _________________

Either Party may, from time to time, by written notice to the other, designate a different 
address that will be substituted for the relevant address or addresses set forth above.  Notice is 
deemed to be given upon receipt.

19. INTERPRETATION.  

A. Intent.  It is the intent of this Easement to protect the Conservation Values in perpetuity 
by prohibiting and restricting specific uses of the Property, notwithstanding economic or 
other hardship or changes in circumstances or conditions.  If any provision in this 
Easement is found to be ambiguous, an interpretation consistent with protection of the 
Conservation Values and Conservation Purposes is favored, regardless of any other
general rule of construction.  In the event of any conflict between the provisions of this 
Easement and the provisions of any use and zoning restrictions of the State of Utah, the 
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county in which the Property is located, or any other governmental entity with 
jurisdiction, the more restrictive conservation provisions will apply.

B. Governing Law.  This Easement will be interpreted in accordance with the laws of the 
State of Utah.

C. Captions.  The captions in this Easement have been inserted solely for convenience of 
reference and are not part of this Easement and will have no effect upon construction or 
interpretation.

D. No Hazardous Materials Liability.  Notwithstanding any other provision of this Easement 
to the contrary, nothing in this Easement will be construed such that it creates in or gives 
to the Holder:  (a) the obligations or liabilities of an “owner” or “operator” as those words 
are defined and used in Environmental Laws (defined below), including, without 
limitation, (b) the obligations or liabilities of a person described in 42 USC Section 
9607(a)(3); (c) the obligations of a responsible person under any applicable 
Environmental Law; (d) any obligation to investigate or remediate any Hazardous 
Materials associated with the Property; or (e) any control over Owner’s ability to 
investigate, remove, remediate or otherwise clean up any Hazardous Materials associated 
with the Property.  

E. Merger.  In the event that the Holder takes legal title to Owner’s interest in the Property, 
the Holder must commit the monitoring and enforcement of this Easement to another 
qualified organization within the meaning of section 107(h)(3) of the IRS Code which 
organization has among its purposes the conservation and preservation of land and water 
areas.  Notwithstanding the foregoing, no deed, transfer, or assignment of any fee title
interest in the Property to Holder or any successor Holder of this Easement shall be
effective if it will result in the merger of this Easement with the fee title interest in the
Property. The provisions of this paragraph 19.E are intended to prevent such merger.

F. Construction.  The Parties acknowledge and agree that (a) each Party is of equal 
bargaining strength; (b) each Party has actively participated in the drafting, preparation 
and negotiation of this Easement; (c) each Party has consulted with its own independent 
counsel, and such other professional advisors as it has deemed appropriate, relating to 
any and all matters contemplated under this Easement; (d) each Party and its counsel and 
advisors have reviewed this Easement; (e) each Party has agreed to enter into this 
Easement following such review and the rendering of such advice; and (f) any rule of 
construction to the effect that ambiguities are to be resolved against the drafting Party do 
not apply in the interpretation of this Easement, or any portions hereof, or any 
amendments hereto

G. Definitions.  Unless defined elsewhere in this Easement, capitalized terms used in this 
Easement have the following meanings.

The term “Development Rights” means and includes any and all legal rights under 
federal, state, and/or local laws, ordinances, rules or regulations now in effect or enacted 
after this date to develop and build structures, expressed as the maximum number of 
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dwelling units per acre for residential parcels or square feet of gross floor area for 
nonresidential parcels, that could be permitted under applicable zoning and subdivision 
rules and regulations.  

The terms “Owner” and the “Holder”, and any pronouns used in place thereof, mean and 
include, respectively, Owner and Owner’s personal representatives, heirs, devisees, 
personal representatives, and assigns, and all other successors as their interest may appear 
and the Holder and its successors and assigns.

The term “Hazardous Materials” includes, without limitation, any of the following 
wastes, materials, chemicals, or other substances (whether in the form of liquids, solids, 
or gases, and whether or not airborne) which are ignitable, reactive, corrosive, toxic, or 
radioactive, or which are deemed to be pollutants, contaminants, or hazardous or toxic 
substances under or pursuant to, or which are to any extent regulated by or under or form 
the basis of liability under any statute, regulation, rule, ordinance, order, or requirement 
concerning such wastes, materials, chemicals, or other substances (in each case, an 
“Environmental Law”), including, but not limited to, petroleum-based products and any 
material containing or producing any polychlorinated biphenyl, dioxin, or asbestos, as 
well as any biocide, herbicide, insecticide, or other agrichemical, at any level that may (a) 
provide for an express cause of action concerning a present or potential threat to human 
health, safety, welfare, or the environment, (b) exceed any applicable or relevant and 
appropriate cleanup standard, or (c) cause any person to incur any investigation, removal, 
remediation, maintenance, abatement, or other cleanup expense; it being understood that 
such Environmental Laws include, but are not limited to Comprehensive Environmental 
Response, Compensation and Liability Act of 1980, as amended (42 USC Section 9601 et 
seq.); the Hazardous Materials Transportation Act (49 USC Sections 6901 et seq.); 
similar Utah state environmental laws; and any rule, regulation, or other promulgation 
adopted under any of the foregoing laws.

20. RESTRICTIONS ON TRANSFER.  Other than in the context of an 
extinguishment or condemnation that complies with this Easement, this Easement may be 
transferred by Holder, with Owner’ consent, which may not be unreasonably withheld, but only 
if (i) as a condition of the transfer, Holder requires that the purpose of this Easement continues to 
be carried out; (ii) the transferee, at the time of transfer, qualifies under section 501(c)(3) and/or 
170(h) of the IRS Code and section 57-18-3 of the Conservation Easement Act as an eligible 
donee to receive this Easement directly (hereafter described as “Eligible Donee”; and (iii) the 
Eligible Donee has the commitment and resources to enforce, and agrees to enforce this 
Easement. Holder agrees to provide written notice to Owner at least sixty (60) days prior to any 
intended transfer of this Easement and if Owner requests that the Easement be transferred to a 
specific Eligible Donee, the parties shall make reasonable efforts to transfer the Easement to said 
Eligible Donee.  Any subsequent transfer of this Easement shall also be subject to the provisions 
of this Paragraph. Any attempted transfer by Holder of all or a portion of this Easement contrary 
to the terms hereof shall be invalid but shall not operate to extinguish this Easement.

21. SEVERABILITY AND ENFORCEABILITY.  The terms and purposes of this 
Easement are intended to be perpetual.  If any provision herein shall be held invalid or 
unenforceable by any court of competent jurisdiction or as a result of future legislative action, 
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and if the rights or obligations of any Party under this Easement will not be materially and 
adversely affected thereby, (a) such holding or action will be strictly construed; (b) such 
provision will be fully severable; (c) this Easement will be construed and enforced as if such 
provision had never comprised a part hereof; (d) the remaining provisions of this Easement will
remain in full force and effect and will not be affected by the invalid or unenforceable provision 
or by its severance from this Easement; and (e) in lieu of such illegal, invalid or unenforceable 
provision, there will be added automatically as a part of this Easement a legal, valid and 
enforceable provision as similar in terms to such illegal, invalid and unenforceable provision as 
may be possible.

22. REASONABLENESS STANDARD. Owner and Holder shall act in good
faith, shall follow a reasonableness standard, and shall use their best efforts to make any
determinations that are necessary or are contemplated to be made by them (either separately or
jointly) under this Easement in a timely manner, and shall cooperate with one another and 
shall take all other reasonable action suitable to that end.

23. .COMPLIANCE CERTIFICATES.  Upon request by Owner, Holder shall within 
thirty (30) days execute and deliver to Owner any document that may be requested by Owner,
including an estoppel certificate or compliance certificate, to certify to the best of Holder’s
knowledge Owner’s compliance with any obligation of Owner contained in this Easement or
otherwise to evidence the status of this Easement.

24. NO GOODS OR SERVICES. Pursuant to the requirements of Section
170(f)(8) of the Code, Owner and Holder acknowledge that no goods or services or other
consideration have been provided by Holder to Owner as consideration for this Easement, and
Holder will provide Owner with a separate letter so stating.

25. EFFECTIVE DATE. Owner and Holder intend that the restrictions arising
hereunder are effective on the day and year this DEED OF CONSERVATION EASEMENT is
delivered for recording to the Recorder’s Office of Summit County, Utah, after all required
signatures have been affixed hereto. This Easement shall be timely recorded. Holder may re-
record this instrument or record any other instrument at any time as may be required to preserve
its rights in this Easement, and Owner agrees to execute any such instruments upon reasonable 
request.

26. COUNTERPARTS.  This Easement may be executed in one or more
counterparts, all of which taken together will be considered one and the same agreement and 
each of which will be deemed an original.  This Easement shall become effective when each 
Party has received a counterpart signature page signed by all of the other Parties.

27. ENTIRE AGREEMENT.  This Easement, including the Exhibits attached hereto
and the Baseline Report, sets forth the entire agreement and understanding of the Parties with 
respect to the transactions contemplated by this Easement and supersedes all prior arrangements, 
promises, communications, representations, warranties and understandings, whether oral or 
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written, by any Party or any officer, employee, representative or agent of any Party with respect 
to the transactions contemplated by this Easement.  

OWNER AND THE HOLDER have executed this Conservation Easement as of the 
Effective Date.

OWNER:

By:

HOLDER:

By:

STATE OF ___________ )
:  ss.

COUNTY OF ___________ )

The foregoing instrument was acknowledged before me this ___ day of ___________. 
20__, by ______________________________________________.

NOTARY PUBLIC
Residing at: 

My Commission Expires:

_____________________

STATE OF ___________ )
:  ss.

COUNTY OF ___________ )

The foregoing instrument was acknowledged before me this ___ day of ____________, 
20__, by ______________________________________________________.
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NOTARY PUBLIC
Residing at:

My Commission Expires:



Conservation Easement – Exhibit A. A-1

EXHIBIT A
TO

CONSERVATION EASEMENT
______________________________________________________________________________

LEGAL DESCRIPTION OF THE PROPERTY

[TO BE INSERTED]

[the entirety of the 3.43 acre parcel, less and excepting the description of the 1.43 acres that 
contains the house]



Conservation Easement – Exhibit C

EXHIBIT B
TO

CONSERVATION EASEMENT
______________________________________________________________________________

PROPERTY MAP [TO BE INSERTED]



Conservation Easement – Exhibit C

EXHIBIT C
TO

CONSERVATION EASEMENT
______________________________________________________________________________

The Property shall not be used for residential or commercial purposes except as permitted in 
this Exhibit C.  Industrial uses are not permitted.  The uses, limitations, and responsibilities set 
forth in this Exhibit C detail specific activities that are permitted or prohibited on the Property
under this Easement in order to ensure the benefits of the Conservation Values.  The uses set 
forth in this Exhibit C are also intended to provide guidance in determining the consistency of 
other activities with the Conservation Purposes.  The uses, limitations, and responsibilities set 
forth in Exhibit D detail specific activities that are permitted or prohibited on the pedestrian 
Trail permitted under Paragraph 4 and Exhibit D of this Easement.  Notwithstanding anything 
herein that may be construed to the contrary, Owner reserves the right to all manner of access
to and personal use and enjoyment of the grounds of the Property, including access to any
abutting property owned by Owner, and reserves the right to undertake activities reasonably
necessary to carry out the rights reserved to Owner, provided such actions are not inconsistent
with the purpose of this Easement.

1. MANAGEMENT.  The Property will be managed by the Owner according to best 
practices for natural and undeveloped open space, with specific attention to maintaining the 
recreational, wildlife habitat and scenic qualities.  The Property shall not be used for any purpose 
that is inconsistent with it being held as open space.

2. IMPROVEMENTS. No dwelling, building, structure or above-surface equipment 
or facilities of any kind shall be erected or placed on the Property except for the following: (a) 
improvements necessary to protect the safety and physical integrity of the surrounding 
properties; and (b) improvements for the pedestrian Trail, as hereafter described.  

3. RECREATIONAL USES.  The property may be used for the following non-
motorized, passive recreational activities: hiking, biking, snowshoeing, and cross-country skiing, 
all of which shall be limited to designated recreational trails. 

4. NO CAMPING. Camping, squatting, and/or over-night occupation of the Property 
is prohibited.

5. TRAILS. Paragraph 4 and Exhibit D of this Easement allow construction and 
maintenance of, and pedestrian access to, the Trail identified on Exhibit D-1.

6. PARKING AND MOTORIZED VEHICLE USE.  Motorized vehicles, including 
but not limited to, snowmobiles, ATVs, jeeps, and motor bikes, are not permitted on the property 
other than for emergency services, the maintenance of utilities, or for the construction of new 
trails or trail amenities as otherwise permitted by this Easement. Parking is not permitted 
anywhere on the property other than temporarily, for the purposes described above. 

7. ADA ACCESS. Notwithstanding, the terms of this Easement shall not prevent the 
Owner from allowing the use of electric wheelchairs on the Property, or other power-driven 



mobility devices pursuant to Owner’s obligations under the American’s With Disabilities Act of 
1990, or other laws and regulations pertaining to the rights of persons with disabilities. 

8. HABITAT RESTORATION ACTIVITIES.  Activities to restore or enhance 
native plant communities or wildlife habitat will be permitted, upon mutual agreement and 
approval of the Owner and Holder.

9. UTILITIES. Except if required to maintain utility services existing as of the 
Effective Date, The installation of entirely new above-ground and under-ground utilities is 
prohibited.

10. ROADS. The construction of new roads and the improvement or expansion of 
old roads for the purpose of vehicular access is prohibited.

11. CHEMICAL AND BIOLOGICAL CONTROLS.  In accordance with all applicable 
federal, state and local laws and regulations, Owner has the right to use agrichemicals and biological 
controls on the Property as necessary to control noxious weeds, pests and for mosquito abatement.  
Chemical and biological controls may only be used in accordance with all applicable laws, and in 
those amounts and with that frequency of application constituting the minimum necessary to 
accomplish reasonable noxious weed, pest and mosquito abatement objectives.  The use of such 
agents shall be conducted in a manner to minimize adverse effects on the natural values of the 
Property and to avoid any impairment of the natural ecosystems and processes.

12. ALTERATION OF WATERCOURSES AND TOPOGRAPHY.  Owner may not 
make any change, disturbance, alteration, excavation, or impairment to any watercourse or the 
topography of the ground on the Property except as otherwise permitted by this Easement.  

13. WATER RESOURCES.  Owner may enhance, if applicable, water quality on the 
Property recognized as necessary or beneficial to wildlife, ecological or habitat values on the 
Property, provided such enhancements are consistent with the terms of this Easement and its
Conservation Values, and complies with all applicable laws and regulations. 

14. FENCES.  Fences may be built on the Property by either Party upon prior 
approval of the other Party, not to be unreasonably withheld and provided such fences (a) are 
reasonably necessary for the protection of property, wildlife resources or public or Owner safety, 
(b) will not unduly restrict or impair wildlife movement, and (c) will not unduly interfere with 
the Scenic Value of the Property.   Without limitation, the Parties agree that a fence may be built 
on both sides of the Trail.

15. SIGNS AND BILLBOARDS.  Billboards and signs are prohibited on the 
Property, other than signs for the following purposes:

A. To indicate that the Property is protected by a conservation easement held 
by the Holder; and 

B. To identify trails on the Property; and
C. To identify those areas, including the entire Property with the exception of 

agreed and identified trails, as private property with no trespassing;



D. To state rules and regulations, safety, or hazardous conditions found on 
the Property in accordance with the Owner and the Holder’s established guidelines for 
properties they own; and 

E. To close trails temporarily on the Property in order to protect wildlife; and
F. To post “No Hunting or Trapping” signs.

16. FIRE SUPPRESSION.  Owner may, but shall not be required to, remove brush 
and vegetation necessary to minimize the risk of wildfire on the Property or to protect adjacent 
lands from wildfires.  Potential means to reduce or remove high risk fuel loads may include, but 
would not be limited to: mechanized methods; biological controls, including short-duration 
grazing; slash, stack and burn; or controlled burns. 

17. COMMERCIAL RECREATION.  Owner may permit use of the Property for 
otherwise lawful commercial recreational uses that do not conflict with the Conservation Values 
and are consistent with the Conservation Purposes.  Permitted commercial uses shall not 
preclude public recreational use and enjoyment of the agreed and identified trails on the
Property.

18. RESIDENTIAL AND INDUSTRIAL USES.  The Property shall not be used for 
residential or industrial purposes and shall not be improved for vehicle access to residential 
properties, or used for access or staging for construction on adjacent lands, and/or snow storage 
for the benefit of adjacent properties.

19. SUBDIVISION.  The legal or de facto division, subdivision, or partitioning of the 
Property is prohibited.  Neither the Owner nor the Owner’s personal representatives, heirs, 
successors, or assigns will sell, transfer, or otherwise convey any portion of the Property that 
constitutes less than the entire Property.  The existence of any separate legal parcels, if any, as of 
the Effective Date will not be interpreted to permit any use or activity on an individual legal 
parcel that would not have been permitted on such individual legal parcel under the terms and 
conditions of this Easement as applied to the Property as a whole.  Owner may lease all or a 
portion of the Property for any use or activity permitted under the provisions of this Easement.  
Owner reserves the right to convey portions of the Property for bona fide boundary adjustment
purposes.

20. DEVELOPMENT RIGHTS.  All development rights that are now or hereafter 
allocated to, implied, reserved, or inherent in the Property are terminated and extinguished and 
may not be used on or transferred to any portion of the Property as it now or hereafter may be 
bounded or described or to any other property adjacent or otherwise or used for the purpose of 
determining density, lot coverage, or land area requirements, under otherwise applicable laws, 
regulations or ordinances controlling land use, building density or transfer for development 
rights.

21. MINING AND NATURAL RESOURCE DEVELOPMENT.  Subject to pre-
existing mineral rights of record, the exploration for or extraction of minerals, gas, hydrocarbons, 
soils, sands, gravel, or rock, or any other material on or below the surface of the Property is 
prohibited.  Owner will not grant any rights to any minerals, oil, gas, or hydrocarbons, including 
the sale or lease of surface or subsurface minerals or any exploration or extraction rights in or to 



the Property, and Owner will not grant any right of access to, or consent to any access to, the 
Property to conduct exploration or extraction activities for minerals, oil, gas, or hydrocarbons, or 
other substances on any other property.  

22. NO HAZARDOUS MATERIALS.  Use, dumping, storage, or other disposal of 
non-compostable refuse, trash, sewer sludge, unsightly or toxic materials or Hazardous Materials 
is prohibited.  This Easement does not permit Holder to control any use of the Property by 
Owner which may result in the storage, dumping or disposal of hazardous or toxic materials; 
provided, however, Holder may bring an action to protect the Conservation Values of the 
Property.  This prohibition does not impose liability on Holder, nor shall Holder be construed as 
having liability as a “responsible party” or “potentially responsible party” under CERCLA or 
other similar state or federal statutes.

23. NON-NATIVE SPECIES.  Introduction of any non-native plant or animal species 
is prohibited other than those generally accepted for habitat improvement or as mutually agreed 
upon by owner and the Holder.

24. DUMPING AND WASTE.  No dumping, burying, storing, applying or releasing 
of waste, sewage, garbage, vehicles or appliances is allowed on the Property, except for
appropriate routine storage of garbage and wastes from permitted uses of the Property pending 
transport for proper disposal.

25. DESTRUCTION OF NATIVE VEGETATION.  The removal, cutting or 
destruction of native vegetation is prohibited except as reasonably incident to permitted activities 
or as otherwise permitted by this Exhibit C, for disease or insect control or to prevent property 
damage or personal injury.

26. HABITAT RESTORATION ACTIVITIES.  Activities to restore or enhance 
native plant communities or wildlife habitat will be permitted upon the mutual agreement and 
approval of Owner and the Holder.  

27. HUNTING OR TRAPPING. Hunting or trapping for any purpose other than 
predatory, diseased or problem animal control on the Property is prohibited.

28. BURNING.  Burning of any materials on the Property is prohibited, except as 
necessary for vegetation management, fire protection purposes or other best-practice property 
management purposes.

29. LIMITATIONS ON IMPROVEMENTS.  After notice to Holder, Owner may
construct or place a limited number of small improvements on the Property, including, by way of 
example and not of limitation, picnic tables and benches, and a gazebo, so long as the total
impervious ground cover of such improvements is not greater than 1,500 square feet.

30. WOODLAND MANAGEMENT.  Owner may: (i) cut and gather dead, dying, and
downed trees for firewood for personal use on the Property; (ii) cut and remove or prune trees
and brush which constitute a hazard to persons, property, or roads; and (iii) cut and remove trees
to abate disease and infestation. Any commercial timber harvesting on the Property is
prohibited.



EXHIBIT D
      TO

                          CONSERVATION EASEMENT

                           [transmitted as a separate document]


