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decking extending into the rear yard setback on the southwest corner be effectively 
decommissioned as functional circulation space.  Ms. Weber submits to the Council the 
self-induced condition that a planter box occupy this newly constructed encroaching 
area of the rebuilt deck.  As a condition of approval, it would run with the entitlement 
(i.e. deck) – so long as the deck occupies this portion of the setback, the planters must be 
in place as conditioned.  The condition would enable the current or future owner of the 
neighboring property to seek relief from City Code Enforcement for any violation with 
the condition. 
 
The net effect of this reasonable compromise is that Ms. Weber will not incur waste 
through unnecessary and costly demolition, re-engineering, and further construction.  
The concerned neighbor will achieve their goal of reducing functional space that they 
believe will cause an adverse impact on their use and enjoyment of their property.  
Everyone wins. 
 
Variance Findings 
The Planning Commission voted 4-1 to deny the application for the variance because 
they could not make Findings A, B, and C of the Sausalito Municipal Code (“SMC”) 
10.54.050(D).  The May 23, 2018 staff report outlined sufficient evidence for Findings D, 
E, and F.  Implicit in the Commission’s Resolution 20181-13 denying the variance based 
on Findings A, B, and C is agreement that the remaining Findings could be made.  For 
this reason, this supplemental letter will focus only on Findings A, B, and C. 
 
Finding A: There are exceptional or extraordinary circumstances or conditions applying to the 
property involved that do not apply generally to other property in the same district.   
The May 23 staff report correctly identifies that the Property’s lack of street frontage, 
shared access way, and driveway improvements are an extraordinary condition that do 
not apply generally to other property in the same district.  However, at the public 
hearing, staff shared at least six examples of properties in the surrounding area that 
have similar unique conditions.  The 
implication was that the conditions are not 
unique, exceptional, or extraordinary and 
that these conditions do apply generally to 
other properties in the area.  Image 1, 
adjacent, depicts the broad reach of the 
surrounding area reviewed by staff in 
locating these other properties that share a 
lack of street frontage characteristic.  A 
cursory inspection of the map reveals 
approximately 450 properties in and around 
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this area.  With only about six properties identified by staff as sharing comparable 
conditions to the subject Property (approximately 1.3%), the conditions are objectively 
exceptional and do not apply generally to other property in the same district.   
 
Other property conditions that, in totality, lend themselves to support the finding of 
extraordinary conditions are: 

1. Moderately steep downslope measured at approximately 30%; 
2. Mature heritage trees along the western portion of the property; and 
3. Poor soil conditions that are described by a geotechnical engineer as “relatively 

weak and compressible, and [the soils] are subject to gradual downslope creep 
on hillsides.  In addition, portions of the fills and native soils encountered are 
expansive.  Expansive soils undergo changes in volume with changes in moisture 
content and can cause slabs and lightly loaded foundations to heave and crack.”  
(Herzog Geotechnical Consulting Engineers report for 75 Cloud View Road, 
dated October 17, 2017);  

 
Although none of these three features in isolation are unique or extraordinary, all three 
combined with the lot access, demonstrate how unique and exceptional this Property is 
compared to other properties in the same district or surrounding area.  Finding A is 
supported by the facts. 
 
Finally, although the May 23 staff report disagrees that the age of the home and existing 
design do not qualify for consideration as part of the extraordinary circumstances 
because of the instructional list found in Government Code § 65906, the City of 
Sausalito adopted its own variance findings that are compatible with state law, but 
specific to the City.  The SMC does not include an exclusive list that precludes 
considerations like age of a building, existing architecture, or other unique features. 
 
In this case, according to the City’s Residential Building Record Report, the lowest level 
floor was created over 40 years ago under permit 7171.  Presumably, the exterior 
entrance to that floor has remained the same vis-à-vis the lower deck and door along 
the western elevation.  These design features lend themselves to the fabric of the 
Property’s character and unique conditions of the property.  Preservation and 
rehabilitation of these features influenced design solutions, as is addressed in more 
detail below in Finding B.  However, the point is that there are many exceptional 
conditions on this property that, in totality, lend themselves to support the Council 
making Finding A to approve the variance. 
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Finding B: Owing to such exceptional or extraordinary circumstances the literal enforcement of 
the provisions of the Title would result in practical difficulty or unnecessary hardship. 
 
The deck was in terrible condition when the property was purchased in 2015.  This is 
confirmed by the home inspection report included in the resale disclosures that reads, 
in part, “the upper rear deck is cantilevered out and sections are inadequately 
supported and sagging…we recommend review of the deck by a structural specialist to 
determine repairs that will be required to ensure the deck is properly supported and 
secured to the building.”   
 
Ms. Weber worked with Design Everest Consulting Engineers, structural specialists, to 
prepare the 2016 application materials in support of the deck replacement and 
additional project that was reviewed and approved by both the City’s Planning and 
Building Departments.  Design Everest’s comment letter was included as Exhibit 5 to 
the May 23, 2018 staff report.   
 
The record demonstrates that the setback variance is directly related to the 
extraordinary circumstances identified above.  Again, it is not one single element that is 
dispositive, but rather a totality of the circumstances that reveals the truth in this 
Finding. 

1. Please see Mr. Sorensen’s letter dated May 22, 2018, which correctly describes the 
existing home as being pushed down the hill because of lot access and 
configuration.  These points are still valid and appropriate for relating back to 
the variance Finding B. 

2. The deck was engineered to provide stability and to control excessive deflection.  
The stability and deflection can be directly attributed to the steep downslope of 
the site and exceptional soil conditions detailed in the Herzog geotechnical 
report and quoted above.   

3. The specific location of the post members is a result of the heritage trees along 
the western portion of the property, as well as, the existing home improvements, 
specifically the door for ingress and egress at the lowest level.   

a. The deck itself, but also the design of the deck in consideration of existing 
conditions, is a health and safety matter.  It is unreasonable to suggest, as 
was alluded to at the Planning Commission, that the deck does not need 
to occupy the setback as it now does because the door on the lower level 
of the home could be modified.  This is clearly a practical difficulty and 
unnecessary hardship that fits squarely within the language of Finding B.   

 
The Planning Commissions deliberation on Finding B lacked focus.  Alternative design 
options (cantilever, buttress, narrower posts, relocating the ingress/egress door at 
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lowest level, etc.) consumed the evaluation; however, Finding B does not require 
exhaustion of alternatives.   
 
Finding B requires agreement from a majority of the decision makers that extraordinary 
property conditions make strict compliance with the development standards particularly 
difficult.  This is a steep lot, with no street frontage, bad soil conditions, multiple 
heritage trees, and was constructed over 80 years ago with a design that contributes to 
the unique character of the community.  The deck (and home) was in a state of 
foundational/structural failure.  A qualified professional applied their best judgment in 
how to resolve the obvious health and safety issue.  It would have been practically 
difficult to resolve the health and safety matter differently; otherwise, presumably the 
engineer would have executed a different design.   
 
Furthermore, what is especially extraordinary about this matter is that the Council is 
receiving a variance application for a constructed structure that cost a substantial sum 
and went through all of the appropriate channels of public review.  It would be a 
practical difficulty and certainly an unnecessary hardship imposed upon Ms. Weber to 
now suggest that some other structural design or means and method for constructing 
the deck should be undertaken at her expense.   
 
Finding C: Such Variance is necessary for the preservation of a substantial property right of the 
petitioner, possessed by other property in the same district.   
 
Maintaining, repairing, and rebuilding portions of a residence in the name of health and 
safety is a property right.  Although California Courts hold there is no inherent 
property right to develop property with a single-family residence, once you have 
developed a property with a home, there is an inherent right to maintain that property 
improvement.  As shared above, the extension of the deck to accommodate the posts in 
a manner that did not compromise safety ingress and egress to the lowest level entrance 
is tantamount to preserving the property right to maintain, repair, and replace that 
aspect of the home improvement. 
 
In Sausalito, there is an implied right to a deck.  The built environment, coupled with 
the land use policies demonstrate that creation of outdoor space through construction of 
decks is important and views, often captured from exceptional decks, are given 
attributed independent property right.  In this instance, the engineer’s design for safely 
repairing the failing deck necessitated a small extension to accommodate the necessary 
posts to provide long-term success of the replacement structure.   
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Included in Exhibit A is a series of maps generated by Marin Map.  Although the 
images are not verified for accuracy of lot lines or property improvements, the images 
suggest that the various properties identified by staff all enjoy reduced setbacks in some 
form or fashion.  The images are independently annotated for reference. 
 
Vested Rights 
Finally, there is a fair and reasonable argument that the variance is necessary for the 
preservation of Ms. Weber’s substantial property right based on the vested right theory.  
Specifically, Ms. Weber went through the City’s own review process (both Planning and 
Building) and was issued a permit based on that process; then she performed 
substantial work under that permit, incurring substantial liabilities (costs) in good faith 
reliance upon the permit.   
 
Counsel for the neighbor relies on the Pettitt and Attard cases for the proposition that 
one cannot vest a right to an illegal permit or a permit that was erroneously issued.  
These cases are readily distinguishable and the overly simplified and broad holding 
from those cases do not apply here. 
 
Attard is a case where the property owner illegally connected to a sewer system as a 
necessary precursor to the development of a vacant property just outside of Orinda.  
The owner knew of and agreed to get all necessary permits as part of a tangled deal 
with a neighboring property owner as a runaround for the sewer issue.  He never got 
LAFCo approval for annexation to the neighboring sewer district; he never got a 
building permit authorizing construction of a sewer line; he never got an encroachment 
permit for the sewer lateral.  Attard then applied for a foundation only permit for a 
4,400 SF home and submitted plans misrepresenting approval by Oakland Public Works 
Department – the District servicing the potential new sewer connection.  Next, Attard 
applied for a new permit for an 8,400 SF home and the earlier foundation permit was 
cancelled. In summary, the Attard case is an example of bad faith, false 
misrepresentation, and broader public policy issues like urban sprawl that are regulated 
by LAFCo.  It should be apparent on the face of the case that Attard is not consistent or 
even influential in guiding treatment for Ms. Weber.   
 
Pettitt is equally distinguishable.  In that case, property zoned single-family residential 
use was purchased by Pettitt.  The building on the property was essentially split: part 
for multi-family use and the other part for a commercial use (old bakery).  The owner 
pulled a building permit to remodel the entire building into an upgraded beauty salon.  
They only performed half the work because they ran out of money, put up a false wall 
to obscure the work they were not able to complete, and got a final inspection sign off 
on the permit.  A few years later, after the permit had expired, they completed the build 
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out of the salon without any additional permits.  The building inspector who identified 
the unpermitted work demanded that they get a retroactive permit or else remove the 
unpermitted works.  The owner claimed that the City was estopped from revoking the 
new construction, but the lower court found that the City is not estopped since there 
was no valid permit to do the work – you cannot be prevented from enforcing the rules 
based on a permit if a permit is expired.  Separately, the court found that a City will not 
be estopped where it would defeat the effective operation of a policy adopted to protect 
the public.  In Pettitt that came in the form of not allowing continuation of a commercial 
use in a residential zoning district.   
 
Pettitt is clearly distinguishable from Ms. Weber’s situation.  Ms. Weber went through 
both Planning and Building approval.  She had a valid and current building permit to 
do the work she did.  She operated on a good faith basis that the necessary professionals 
(engineers, contractors, etc.) had the requisite permission by the local agency to do the 
work.  The construction work is consistent with the type of improvements one would 
expect in a single-family residential zoning district.  In fact, the work was done in 
support of the public policy favoring health and safety since the deck was failing and 
needed to be replaced.   
 
Neighbor Concerns 
On May 23, the neighbor’s representative informed the Commission that it is not just 
about the size of the deck but also how the deck can be used.  Specifically, it creates a 
new vantage point for encouraging privacy invasion and greater opportunity for 
circulation/gathering space. 
 

Although we respectfully disagree 
that these are valid concerns based on 
the pre-existing deck.  The adjacent 
photo is taken from the vantage point 
of the pre-existing deck (note the 
shingles in photo right).  There is no 
meaningful difference in terms of 
privacy that results from the nominal 
deck extension.  
 
However, we appreciate the 
sensitivities around the issue of 

privacy and intensification of outdoor space, which is why we are suggesting the 
practical solution of conditioning the variance approval on placement of planter boxes 
in that area of the deck that encroaches into the rear yard setback.  This will prevent 
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anyone from standing at an extreme vantage point and looking over the railing at the 
down hill neighbor or adjacent neighbor.  Additionally, the planter will prevent 
opportunities for gathering, circulation, or installation of outdoor furniture that may 
encourage unwanted interactions.   
 
Conclusion 
Ms. Weber followed the rules in getting a qualified professional to design and build her 
necessary improvements to resolve known health and safety issues with the home.  The 
City authorized this work over the course of many months and multiple departments.  
It is patently unfair to suggest that she needs to decommission a portion of her deck.  
Staff had already identified how most of the variance findings can be made.  This letter, 
and the materials from the May 23, 2018 Commission meeting verify that all the 
necessary findings can be made.  Lastly, Ms. Weber submits that to alleviate the 
neighbor’s concerns, she will accept the self-induced condition of installing planter 
boxes along that portion of the deck extension that occupies the rear setback. 
 
Respectfully, 
 
RIFKIND LAW GROUP 

 

By:__________________________ 
 Leonard A. Rifkind 

LAR/ji 
 
 



 

 

 

 

 

 

 

 

 

Exhibit A 

(6 MarinMap Images of comparable properties cited by staff at 5/23/18 PC hearing) 

 



43 San Carlos: building appears to benefit from a zero lot line side yard setback.   

 

 

 



97 Santa Rosa Avenue: building appears to benefit from 1.9 foot rear yard setback (15 feet required by 
the code). 

 

 

 



99 Miller: building appears to benefit from an 11.5-foot rear yard setback (15 feet required by the code). 

 

 

 

 



111 Cloud View: building appears to benefit from a 3-foot rear yard setback (15 feet required by the 
code). 

 

 

 



105 Cloud View: building appears to benefit from an encroaching upper deck on or over the property 
line. 
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