
BnreN E. Fnosn
-ATTORNEY GENERAL

Errzn¡rrn F, H¡,nnrs
CHIEF DEPUTY ATTORNEY GENERAL

TirrnuvnNon¿,N Vrcxene,¡en
DEPUTY ATTORNÉY GENERAL

Snxon¡, B¡¡,¡soN Bn¡.¡{rr¡v
COUNSEL TO THE GENERAL ASSEMBLY

K,mrrnnx M. RovE
DEPUTY COUNSEL

Jrnr*rv M. McCov
,C.SSISTANT ÄTTORNEY GEN ER-4.L

Devro'W Sre¡r,rprn
ASSTSTÁ.NT I\TTORNEY GENERAL

THE ATTORNEY GENERAL OF MARYLAND
OFFICE OF COUNSEL TO THE GENERAL ASSEMBLY

March 24,2016

The Honorable Jimmy Tarlau
209 House Ofhce Building
Annapolis, Maryland 21 401 - 199 |

Dear l)elegate'Tarlau:

You have asked for advice concerning whether the Maryland admissions and amusement tax
could be read to extend to revenue from streaming internet services such as movies, television
shows, music, and games. It is my view that it could not.

Your question stems from the action of the City of Chicago in adopting an interpretation of
its admissions and amusement tax to cover streaming internet services. This was not done by
changing the law, but by interpreting it in a new way, The new interpretation was issued June 9,
20 1 5 and was given effect September | ,2075 . The City was sued over the change on September 9,
201 5 in the Circuit Court of Cook County Illinois.r According to news reports, Chicago was the first
jurisdiction in the county to interpret its admissions and amusement tax in this way,

I have no position on the validity of the interpretation of the Chicago law, but it is my view
that the Maryland law does not lend itself to this interpretation. In Maryland, the provisions of a
statute may not be extended by implication beyond the clear import of the language of the statute,
and when there is doubt about the scope of the statute, it must be construed strongly in favor of the
citizenand against the taxing authority. 78 Opinions of the Attorney General347,352 (1993).; see
also Comptroller v. Clyde's of Chevy Chase, 377 }r4d. 477, 484 (2003) ("any ambiguity in taxing
provisions of tax statutes shall be interpreted in favor of the taxpayer."). Furthermore, the Courl of
Appeals has held that the admissions and amusement tax must be interpreted in that context and not
extended to "embrace matters not specifically pointed out." Id.; Comptroller v. Burn Brae Dinner
Theatre Co.72 Md. App. 314,327 (1987).

The Maryland admissions and amusement tax, found at Tax - General Article (TG), Title 4
defines the admissions and amusement charges that are to be taxed to mean a charge for:

(i) admission to a place, including any adciitional separate charge for

' The Complaint for Declaratory and Injunctive relief in Labell v. City of Chicago is available
at http s : //www. do cumentcl oud. or g/do cuments I 240 I 0 I 7 -netfl ixtax. html
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admission within an enclosure;

(ii) use of a game of entertainment;

(iii) use of a recreational or sports facility;

(iv) use or rental of recreational or sports equipment; and

(v) merchandise, refreshments, or a service sold or served in connection with
enteftainment at a nightclub or room in a hotel, restaurant, hall, or other place where
dancing privileges, music, or other entertainment is provided.

TG g 4-101(bxl). The meaning of this language was considered in78 Opinions of the Attorney
General 347 (1993), which looked at the issue of whether the statute authorized Anne Arundel
County to levy an admissions and amusement tax on the gross receipts derived from the sale of
instant bingo tickets.

The analysis in this Opinion is important to the question of applying the admissions and
amusement tax to internet streaming services fortwo reasons. First, the Opinion analyzedthe history
of the language covering charges for "the use of a game of entertainment," and found that its
meaning was rather limited. The provision was not added until 1979, and it was not added as a free-
standing provision, but as part of what now appears as TG $ 4- I 0 I (bX 1 )(iv), meaning that it referred
to "the rental of sporting or recreational equipment, and games of entertainment." Id. at349. It was
made a separate provision as a part of the code revision process that created the Tax - General Article
in 1988. The Revisor's Note reflects that the change was not intended to be substantive. Id. The
Maryland Tax Court has read the addition of the term "games of entertainment" itself to simply
clarif, the existing law and not to make a substantive change. Ceeco Vending Co. and Rossville
Vending Co. v. Comptroller,Maryland Tax Court, Sales Tax Nos. 325 and 345 (June 22,1988),
aff'd,No. 1872, Sept. Term 1989 (Ct. of Spec. App. September 27 , 1990) (unreported); 40 West
Bingo Corp. v. Comptroller,Maryland Tax CourtMisc. No. 307 (June 8, 1984), aff'd, CaseNo. 84-
CG- 14 (Cir. Ct. for Balto. Co. May 1, 1985). That conclusion is supported by the decision in Market
Street, Inc. v. Comptroller,TSMd. App. 589, 597 (19S9), which held that the purpose of the 1979
change was to make clear that the admissions and amusement taxes applied to games of
entertainment such as coin operated amusement devices, Based on this history, the Opinion
concluded that the phrase "games of.enterlainment" was not intended by the General Assembly to
expand the scope of the admissions and amusement tax. Id. at350. For the same reason, it is my
view that it cannot be read to expand the tax to the use of games on the internet.

The second relevant portion of the analysis in the 1993 Opinion is that its conclusion that the
sale of instant bingo cards was not covered was based in part on the view that unlike the traditional
game of bingo which is played in lodges, halls, church basements, and bingo parlors, and requires
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chairs and tables for the players as well as a variety of equipment, an instant bingo card could be sold
anywhere, only a ticket was required and the purchase constituted the game . Id, at 351. Thus, the
Opinion concludes that their sale would not fall under the use of a recreational or sports facility, or
the use or rental of recreational or sports equipment. Id. at352. The Opinion went on to say that:

The history of the admissions and amusement tax demonstrates an intention to tax
the charges for admissi on to places of amusement and the charges for the use of
recreationalfacilities and equipment, as those terms are commonly understood.

Id. at354.

The nature of the admissions and amusement tax as one on the charge for admission to a
place was also emphasized inComptroller v. Burn Brae Dinner Theatre Co.72 Md. App. 314
(1987), which considered whether the cost of refreshments served during an intermission at a dinner
theater was subject to the tax. The court discussed the legislative history of the tax, originally
adopted by Chapter 10, Laws of Maryland 1936, finding that from the beginning, it was clear that
"the thing taxed was the admissions receipt, that is, the charge for permission to enter the building,"
and that the 1949 amendments did not change that but "taxed any charge that 'entitlefd] the patron
... to be present during any portion of [the] performance."' Id. at324, The court went on to explain
that the "distinction between charges entitling the patron to enter and charges entitling him to be
present during the performance was made in response to cabarets that collected a minimal
admissions fee and inflated refreshment prices during performances.

For these reasons, it is my view that the admissions and amusement tax in Maryland refers
to admission to a physical place or service charges that entitle the patron to be present at an event.
While it is possible to stretch this language to include virtual presence at a virtual place, or
witnessing of a streamed performance from a place other than that of the actual performance, it is
my view that the rule against extending tax provisions beyond their clear language, and the
requirement that ambiguity be resolved in favor ofthe taxpayer dictate the conclusionthat streaming
entertainment is not included in the admissions and amusement tax.

Sincerely,

Rowe

KMR/kmr
tarlau04.wpd

Assistant Attorney General


