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TITLE:  AMENDMENT TO LOW INCOME HOUSING UNIT LIMIT   
 
DEPARTMENT:  CITY ATTORNEY  
 
PREPARED BY: CYNDY DAY-WILSON 
 

PRESENTED FOR:  ☒Action ☐Information only  ☐Discussion 

 
RECOMMENDATION 
1. Receive report; and 
2. Should Council decide to place this amendment on the ballot, the adoption of the 

following resolutions are necessary: 
(a) Resolution calling and giving notice of the holding of a General Municipal 
Election to be held on Tuesday, November 8, 2016, for the submission to the voters 
of a ballot measure relating to an amendment to the low income housing unit limit 
within the City of Eureka; and 
(b) Resolution requesting the Board of Supervisors of the County of Humboldt to 
consolidate the General Municipal Election for a ballot measure to be held on 
Tuesday, November 8, 2016 with the Statewide General Election to be held on 
that date; and 
(c) Resolution setting priorities for filing written arguments regarding a city ballot 
measure and directing the City Attorney to prepare an impartial analysis; and 
(d) Resolution of the City Council of the City of Eureka, California providing for the 
filing of rebuttal arguments for city measures submitted at municipal elections. 

 
 
FISCAL IMPACT 
 

☐No Fiscal Impact  ☒Included in Budget ☐Additional Appropriation 

 
COUNCIL GOALS/STRATEGIC VISION  
 
HOMELESS STRATEGY AND CITY ACTION PLAN 
 
DISCUSSION 
 
Background of Article 34 of the California Constitution 

Article 34 of the California Constitution (“Article 34”) gives local voters some control 

over the amount of low income housing in their communities. In 1950, following a 

controversy here in  
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Eureka,1 the voters of California approved an initiative adding Article 34 to the state 

constitution. Two primary concerns likely motivated proponents of Article 34 were the 

direct drain on a community's finances caused by tax-exempt housing developments, and 

the negative aesthetic effects low income housing developments would have on the 

community environment.2 

Article 34 reads in part:  

“No low rent housing project shall hereafter be developed, constructed, or 

acquired in any manner by any state public body until, a majority of the 

qualified electors of the city, town or county, as the case may be, in which 

it is proposed to develop, construct, or acquire the same, voting upon such 

issue, approve such project by voting in favor thereof at an election to be 

held for that purpose, or at any general or special election.” 

Cal. Const., art. XXXIV, § 1. 
 
Since 1950 the California legislature has narrowed the scope of Article 34 by 

creating several exceptions that reduce its scope.3 Article 34 is triggered if the state or 
public body “developed, constructed, or acquired” “a low rent housing project.” In 1976 
the California Supreme Court ruled that a state agency “developed, constructed, or 
acquired” property, and thus Article 34’s ballot requirement applied, when a state agency 
provided financing for and regulated a development that was built and operated by a 
private party.4 The legislature then passed a statute creating exceptions to Article 34, 
including exceptions to the phrase “develop, construct, or acquire.”5 The new statute 
allowed greater government involvement without triggering Article 34, particularly with 
regard to public financing and oversight of private developments.6 The statutory 
exceptions have been upheld when challenged in court.7 Local voters and charter cities  
 

                                                           
1 “[T]he voters of Eureka had sought to hold a referendum election on a city council resolution approving an 

application by the Eureka Housing Authority for a preliminary loan from the federal government “to cover the costs 

of surveys and planning in connection with the development of 500 dwelling units of low rent housing” in the city. 

The Eureka voters had circulated petitions and gathered the requisite number of signatures to qualify a referendum, 

but the city clerk refused to accept the petitions on the ground that the city council's decision was not subject to 

referendum. When the referendum proponents sought to compel the city to hold an election on the matter and to enjoin 

further action on the proposal pending the election, [the California Supreme] court […] upheld the clerk's decision on 

the basis that the application for a federal loan was an administrative rather than a legislative act and thus was not 

subject to referendum. Immediately after our decision […], the initiative measure that became article XXXIV was 

proposed to abrogate the decision and to require local entities to obtain voter approval before undertaking a publicly 

supported low-rent housing project.”  Davis v. City of Berkeley (1990) 51 Cal.3d 227, 236 (internal citations omitted). 
2 See California Housing Finance Agency v. Patitucci (1978) 22 Cal.3d 171, 178. 
3 See Health & Saf. Code, § 37001-37001.5 (listing exceptions to Article 34). 
4 California Housing Finance Agency v. Elliott (1976) 17 Cal.3d 575, 590. 
5 Health & Saf. Code, §§ 37000-37002. 
6 Health & Saf. Code, § 37001.5. 
7 See California Housing Finance Agency v. Patitucci (1978) 22 Cal.3d 171, 179. 
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do not have the power to sidestep these statutory exceptions by prohibiting all 
development of low income housing, because development of low income housing is a 
matter of statewide concern, and thus local ordinances and initiatives contrary to state 
law must yield.8  
 

To comply with Article 34 a ballot measure does not have to specify precisely what 
projects are going to be built, but case law suggests it should specify a maximum number 
of units to be constructed.9 
  
Current Status of Article 34 Housing in Eureka 
  
In compliance with Article 34, in July of 1976 the City Council submitted Measure A to the 
voters of Eureka.10 Measure A put to the voters the question of whether or not to approve 
development of up to 250 dwelling units of “low rent housing project or projects within the 
City” for “low income persons and families and for the blind, elderly and disabled.”11 On 
November 2, 1976 a majority of the voters of Eureka approved Measure A, allowing up 
to 250 units of low income housing.12  
 
The City has stayed within this limit until the present day. As of December of 2015 the 
City had 79 Article 34 dwelling units. Almost all of these were through the Eureka Housing 
Authority and Eureka Family Housing. As of December of 2015 the City was in the 
process of securing 98 more dwelling units through two projects. The first was in progress 
and will soon provide 49 units at “The Lodge At Eureka,” located at 424 8th Street. The 
second was a proposed project and if completed would add 49 units at the “Eureka 
Veterans Village,” located at 206 W. Sixth Street. These two projects will add 98 units, 
bringing Eureka’s total Article 34 dwelling units to 177. (Chart attached.) 
 
Staff would like to increase the 250 limit to accommodate future projects.  An increase, 
however, per Article 34, requires voter approval.  
 
Increase in the 250 Limit 
 
Staff is recommending an increase from 250 low income housing units in order to 
accommodate future projects. While research has not revealed the reasoning behind the  
 
 
 

                                                           
8 See Bruce v. City of Alameda (1985) 166 Cal.App.3d 18, 22 [212 Cal.Rptr. 304, 306-07] (Holding the City of 

Alameda was unable to use its status as a charter city to pass an initiative preventing low income housing 

development for 5 years). 
9 See Davis v. City of Berkeley (1990) 51 Cal.3d 227, 242 (Reasoning that an Article 34 ballot measure requires a 
level of specificity similar to that found in the original Eureka proposal that lead to its adoption, which specified 
500 units but did not designate a specific site for the units or any other detail). 
10 Resolution 6685, adopted July 20, 1976. (Attached) 
11 Id. 
12 Resolution 6729, adopted December 7, 1976. (Attached) 
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250 unit limit put before the voters in 1976, Staff is proposing that the limit be calculated 
as follows: 
 

The number of low-income rental units authorized by the measure would be 
limited in any year to three percent (3%) of the total number of housing units 
existing in the City of Eureka during that year. 
 

This would mean, for example, that for the year 2012 the number of low rent 
housing units would have been 331, calculated as follows: 

 
 Total number of housing units within the  
 City of Eureka in 2012:    11, 055 
 
 Three percent (3%) of total 
 number of housing units:          331  
  
 

Staff Recommendation  
Staff recommends that the City Council place the following question to the voters 
at the next General Election on Tuesday, November 8, 2016: 
 

Shall the 250 limit on dwelling units for living accommodations for low 
income persons and families and for the blind, elderly and disabled to be 
developed, constructed or acquired by public bodies within the City of 
Eureka be amended to provide that the number of low-income rental units 
authorized shall be limited in any year to three percent (3%) of the total 
number of housing units existing in the City of Eureka during that year? 
 

 

 

REVIEWED AND APPROVED BY:  ☒City Attorney 

      ☒City Clerk/Information Services 

      ☒Development Services 

      ☒Finance 

      ☒Fire 

      ☒Parks and Recreation 

      ☐Personnel 

      ☒Police 

      ☒Public Works 
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ATTACHMENTS:  Chart of City’s Article 34 Low Income Housing Developments; 

Resolution 6685, adopted July 20, 1976 
Resolution 6729, adopted December 7, 1976   
Resolution calling and giving notice of the holding of a General 
Municipal Election Resolution requesting the Board of Supervisors 
of the County of Humboldt to consolidate the General Municipal  
Resolution setting priorities for filing written arguments regarding a 
city ballot measure and directing the City Attorney to prepare an 
impartial analysis; and 
Resolution of the City Council of the City of Eureka, California 
providing for the filing of rebuttal arguments for city measures 
submitted at municipal elections 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


