
City Council
Agenda Item Report

October 18, 2022

Contact – Melissa McCollum, AICP, Planning Director
512-312-5745 / melissa.mccollum@ci.buda.tx.us

SUBJECT: CONSIDERATION, AND POSSIBLE ACTION ON THE PROPOSED PERSIMMON DEVELOPMENT 

AGREEMENT (DA) FOR A TOTAL OF 775 +/-ACRES IN THE CITY OF BUDA, CITY OF BUDA ETJ, CITY OF 

AUSTIN ETJ, AND TRAVIS AND HAYS COUNTIES PROPERTY LOCATED NORTH OF RM 967 KNOWN AS 

THE BAILEY/ARMBRUSTER TRACTS AND MILESTONE DEVELOPMENT. [DA 22-01] (PLANNING 

DIRECTOR MELISSA MCCOLLUM).

1. UPDATES SINCE 07.26.2022 P&Z CONSIDERATION

This item was considered by the Planning and Zoning Commission (P&Z) on July 26, 
2022, and the was denied by a vote of 5-0.  Since July, the developer has been working 
with staff to revise the DA.  On 9.20.22, City Council adopted a Term Sheet with terms 
acceptable to the City.  On 10.11.22, the City Council adopted a resolution requesting the 
City of Austin release their ETJ in this area.

2. PROJECT SUMMARY

This consideration for Persimmon is only for the Development Agreement (“DA”).  
Although the Developer is pursuing other entitlements for this project, but this item is for 
the DA portion only.  The following outlines the property under consideration.

 Persimmon Development = 775 +/- acres
o Bailey Tract = 349 +/- acres
o Armbruster Tract = 426 +/- acres
o 2,800 residential units, included townhomes – no apartments/multifamily
o 10 acres minimum of commercial
o 3,275 LUE (Living Unit Equivalent)- water/sewer service commitment 

request
 Buda City/ETJ (referenced as “Property” in the DA)

o 471+/- acres in the City of Buda/ETJ
 Bailey 178 +/- acres in the Buda ETJ
 Armbruster 283 +/- acres in Buda ETJ
 Armbruster 10+/- acres in the City of Buda zoned B2
 2,100 residential units
 10 acres minimum of commercial
 PID/TIRZ financing

 City of Austin ETJ (referenced as “Additional Property” in the DA)
o 302 +/- acres in the City of Austin ETJ

 Bailey = 171 +/- acres in the Austin ETJ
 Armbruster = 131 +/- acres Austin ETJ
 700 residential units



Development Agreements of this scale are usually combined with annexation, zoning, and
special financing, such as a Public Improvement District (“PID”), Municipal Utility District 
(“MUD”) and/or Tax Increment Reinvestment Zone (“TIRZ”).  Persimmon is asking for 
special financing (PID/TIRZ) and seeking approval for financing after consideration of the 
DA.  The PID/TIRZ will be a future agenda item.  The City has not obtained the release of 
the Austin ETJ portion of the property but is working with Austin on the analysis of the 
request.  Therefore, as currently proposed the PID/TIRZ only applies to the Buda City/ETJ 
portions of the Persimmon Development (approximately 471 acres or 62% of the area but 
75% of the residential units). Thus, only the Buda/ETJ portion of the property will be 
subject to the PID Assessments.  The City has not established or committed to a PID/TIRZ 
for this project.  The proposed DA seeks to exclude this project from the City’s PID policy.  

This DA is also unique in that the property is within two counties (Hays and Travis) as well 
within the City of Buda, Buda’s (ETJ) and Austin’s ETJ.  The DA tries to straddle between 
the two jurisdictions (Buda and Austin) while not entirely committing to either. Staff has 
asked Persimmon to work with Buda and Austin to release Austin’s ETJ portion so the DA 
could adequately address utilities and commitments and the special financing for the entire 
property.  

The DA was submitted for review on April 6, 2022. Staff has been working with both 
internal and external consultants to review the requests and meeting every other week 
with Milestone to work out questions/details.  Because of numerous changes, Staff needs
additional time to review and ensure the DA presented to the Planning and Zoning 
Commission (P&Z) and City Council complete and adequately addresses the City’s 
concerns.  Staff is requesting additional time to review and analyze this DA.  The latest 
version of the DA under consideration was revised and submitted to the City on October 
11, 2022.    

Staff has worked with the applicant, P&Z, and City Council to seek input on the terms of 
the proposed DA.  The following are the public meetings related to the Persimmon 
Development, which as of January 2022, includes both the Bailey and Armbruster tracts.

PUBLIC MEETINGS:
Planning and Zoning Workshop - 01.11.2022
City Council Workshop - 02.01.2022
City Council Workshop - 03.22.2022
City Council Workshop - 05.03.22
Planning and Zoning Commission - 07.26.2022 (DA)
City Council Term Sheet Adoption- 9.20.2022
City Council ETJ Release Resolution – 10.11.2022

UPCOMING PUBLIC MEETINGS:
City Council 1st Reading- and Public Hearing, 10.18.2022 (DA)
City Council 2nd Reading- Future Date (DA)

3. BACKGROUND/HISTORY

Development Agreements are established and governed under Section 212, Subchapter 
G, of the Texas Local Government Code. It is a written contract between a municipality 
and an owner of land that is located in the ETJ to:

1. Guarantee the continuation of the ETJ status of the land and its immunity from 
annexation;

2. Extend the city’s planning authority over the land;
3. Authorize city enforcement of certain land use & development regulations in the 

same manner as a property within the city;
4. Authorize enforcement of land use and development regulations other than those 

that apply within the city, as may be agreed to by the landowner and the city;



5. Provide for infrastructure for the land;
6. Authorize enforcement of environmental regulations;
7. Provide for the annexation of the land in whole or in parts and to provide the terms, 

if annexation is agreed to by the parties;
8. Specify uses & development of the land before & after annexation, if annexation is 

agreed to by the parties; and
9. Include other lawful terms & considerations the parties deem appropriate.

The City has utilized Development Agreements in the past, with mixed results. The 
lessons learned from previous agreements are continuing to be used in discussions 
regarding this DA.  

The staff review for the DA involved the City Manager, Assistant City Manager, Planning 
Director, City Engineer, Senior Engineer, Senior Planner, and City Attorney. 

Two primary criteria apply under the UDC:
 Whether the proposed agreement promotes the health, safety, or general welfare 

of the city and the safe, orderly, and healthful development of the city;
 Whether the proposed agreement is consistent with the Comprehensive Plan.

The criteria are deliberately broad. Fundamentally, consistency with the new UDC is now 
a measure of Comprehensive Plan compliance due to its recent update. 

3. STAFF’S REVIEW AND ANALYSIS

The DA establishes the timelines and requirements for the development of the property.  
The current draft of the DA was received on October 11 2022, and Staff has not had 
enough time to evaluate all the intricacies of the details but does have the following
concerns that were relevant at the P&Z consideration in July.   The following has not been 
updated with the terms included in the October 11, submittal.

 Current DA and proposed PID/TIRZ is slated to apply to the Buda/ETJ portion only.  
Staff would like the DA to be comprehensive, resolve the potential City of Austin 
ETJ release, and be applicable to the “Additional Property.”

 Initial Comments on Exhibits:  
o Metes and Bounds differ in documents submitted to the City Austin ETJ 

release versus the “Additional Property.”  Double-check references to 
acreage between the exhibits and the text in the DA.

o Exhibit B, the Concept Plan, shows varying levels of detail, and it should 
be made clear in the Agreement that the Exhibit is a conceptual rendering, 
that has not been reviewed for conformance with the Development 
Agreement or the UDC. 

o Exhibit C, Phasing plan is incomplete, and details differ between Exhibit D, 
Bubble Plan, and Exhibit G, Parkland Improvement.

o Northern Tract 1 which is referenced as Commercial is now considered 
townhomes and should be updated on Exhibits B and D.  There are two 
Tract 1s on Exhibit B.

o 80’ wide lots shown on Exhibit B, should be referenced in the DA Section 
8, E 7.

o Exhibit H, trails plan is incomplete for the entire property.
o Exhibit I, shows a detention pond in a majority of the commercial Tract 2, 

shown on Exhibit B. 
o Exhibit N, not available.

 Section 8 Land Uses - 2800 units at a density of 3.6 units to the acre for the overall 
property.  Only 10 acres are set aside for commercial uses, a substantial portion 
of which is planned to be a large multi-acre pond, reducing developed commercial 



area significantly.  Northern, Tract 1, is planned to be used for condominium 
townhome residential.

o No multifamily/apartments for rent are intended within this development.  
Applicants state intent that multifamily “townhome” lots are to be 
condominiums, however there is no requirement in the DA preventing a for 
rent multifamily “townhouse” product, or requirement that they be a for sale 
“condominium” product. 

o The Developer has provided the current breakdown of land uses within the 
entire 775 +/- acres.  Staff has concerns regarding the breakdown and land 
use details.

 Section 10 Municipal Regulations - Applicant’s proposal for “Cluster Development” 
does not appear to meet City regulations and does not appear to provide the 
intended benefits of additional opens space (based on submitted exhibits) 

 Section 11 Parkland and Open Space- Details regarding parks and open spaces 
standards are included for the Bailey tract, in the Buda portion of the property.    
However, the DA is silent on details of the overall open space and trail system 
connections for the remaining portions of the project.  The proposed DA is asking 
for parkland improvement credit for private parks with no public access.  In 
addition, much of the proposed public parkland does not appear to meet our 
standards for parkland dedication land suitability in terms of slope and grade. 
There are questions regarding public parking and access to some of the dedicated 
parkland areas. In the Development Agreement, the Applicant has identified 
portions of the trails shown in Exhibit H (Trails Plan) but does not state the intent 
of the “Neighborhood Trails” shown on Exhibit H. The Applicant has added a open 
space buffer between the Armbruster Tract and the western neighborhood but has 
not provided details on width or plans within the buffer. 

 Section 12 Utilities and Service Commitments - Water and Wastewater is being 
requested to serve both the Property and Additional Property for a total of 3275 
LUEs.  Buda needs to evaluate the cost associated with serving these LUEs as 
the numbers were finalized on July 19, 2022.

 Section 14 - Tree Preservation.  The applicant is proposing to effectively “triple-
dip” on tree mitigation through waivers added to the DA, without providing a clear 
picture of their impact on the current trees on site, by requesting:

o that trees already required for landscaping purposes count towards 
mitigation;

o significant waivers of mitigation requirements (up to 50% of Protected trees 
can be removed without mitigation, 25% of Signature trees, and 15% of 
Heritage) and without details/survey showing the current location, species 
and size; and

o to be able to count trees planted anywhere on site to count towards the 
City’s Street Tree requirement

 Section 15 – Transportation Applicant is proposing to end a master planned road 
(Hunt Road) within the limits of their project rather than extending it to the limits of 



their property. The UDC requires the Developer, not the City, to extend the 
road/bridge to the property line. 

o Applicant is proposing a cross-section for the north/south connector that 
does not meet the Transportation Mobility Master Plan (TMMP) standards 
and does not provide clear indication of the off-street improvement widths. 

o TMMP requires a 10-foot shared use path on either side of the north /south 
collector, applicant is instead promoting a 6 foot “urban trial”. 

o Transportation Improvement Assessment (TIA) has not been submitted for 
the entire project, but a combined TIA scoping meeting was held with 
TxDOT on July 1st, 2022. 

o Applicant is proposing to waive block lengths based on Concept Plan 
without providing details on detailed description of actual degree waived. 

 Section 16 - Prairie Building: Staff has some remaining concerns regarding the 
language included in the current DA.

4. FINANCIAL IMPACT 

As proposed, the portion of the property not in the Austin ETJ will be in the city limits and 
pay ad valorem taxes for the proposed 2100 residential units.  The development will 
produce impact fees and development fees and City water and wastewater customers.   
Additional homes could be added of 700 units if the Austin ETJ is released.

5. SUMMARY/CONCLUSION

This item involves a request for a Development Agreement for Persimmon Development.  
Development Agreements are governed by Unified Development Code Section 3.03.12. 
and Texas Local Government Code Chapter 212, Subchapter G. 

A Development Agreement was identified as an appropriate tool to address the needs of 
the developer while also allowing an opportunity to advocate for the residential design 
standards and offsite roadway improvements of connection to FM 1626.  Staff is seeking 
additional time to work with the Developer to finalize details.

6. ALTERNATIVES

The City Council has four alternatives for action. 

 Postpone Consideration of the Development Agreement (DA) to the future 
regular City Council Meeting (recommendation) – This recommendation 
provides the City Council an opportunity to further consider the DA at another 
future meeting with a date certain. This will allow the City Council to give Staff time 
to evaluate the required additional data, or if some recommended modifications to
the DA require further review by the City Attorney or Developer representatives. 
Staff is supportive of this option. 

Motion Language:
I make a motion to postpone consideration of the Development Agreement 
(DA) to a date certain).

 Approve the Development Agreement (DA) (alternative) – This alternative 
results in the DA being recommended for approval. Staff and the Developer have 
negotiated in good faith the terms of this DA.  A version of this DA could maximize 
municipal authority, balance the rights of the property owner, and meet the intent 
of the UDC and 2030 Buda Comprehensive Plan. However, as currently drafted 
the DA is incomplete and does not adequately address the City’s concerns; At this 
time, Staff does not recommend this option.

Motion Language:



I make a motion to recommend approval of the ordinance adopting the 
Development Agreement (DA).

 Modify and Recommend, Development Agreement (DA) (alternative) – This 
alternative results in the DA being recommended with modifications. Because of 
the contractual nature of the DA, it is important for any modifications to be done as 
an inclusive discussion with the developer applicant. 

Motion Language:
I make a motion to recommend the ordinance Development Agreement (DA), 
subject to the following modifications… (list)

 Recommend Denial of the Annexation, Development and Municipal Utility 
Consent District Agreement (DA) (alternative) –Staff does not recommend this 
alternative because the landowners could elect to develop land outside the city 
limits not subject to most city ordinances. The City would lose some regulatory 
oversight provided for by the DA.  

Motion Language:
I make a motion to recommend denial to the City Council of the Development 
Agreement.

7. RECOMMENDATION

Planning and Zoning Commission recommended denial of this item at their July 26, 2022 
meeting. 

This item is actionable at the discretion of the City Council. Staff recommends the City 
Council consider recommending postponing the Development Agreement (to a date 
certain) to better evaluate and finalize the details of the DA.  

8. ATTACHMENTS

Development Agreement (redline) and Exhibits
Surrounding Property Owner Responses to notification and emails 
Adopted Term Sheet 9.20.2022
Persimmon Response to Term Sheet


