
Resolution No. C-2022-____ 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF HALF MOON BAY 
TO AUTHORIZE THE CITY MANAGER TO EXECUTE AN EXCLUSIVE NEGOTIATIONS AGREEMENT 

(ENA) BETWEEN THE CITY AND MERCY HOUSING CALIFORNIA TO ENABLE PRE-DEVELOPMENT 

ACTIVITIES TO BE UNDERTAKEN FOR AN AFFORDABLE HOUSING DEVELOPMENT PROJECT ON 

CITY-OWNED PROPERTY LOCATED AT 555 KELLY AVENUE AND 535 KELLY AVENUE 

WHEREAS, the City of Half Moon Bay (“City”) owns two parcels located at 555 Kelly 
Avenue and 535 Kelly Avenue. (Assessor Parcel Numbers 056-150-200 and 056-150-220); and 

WHEREAS, the City wishes to create an affordable housing site of approximately 17,000 
square feet, using the entire property located at 555 Kelly Avenue and a portion of the property 
located at 535 Kelly Avenue, incorporated herein by reference (the “Site”); and 

WHEREAS, on February 15, 2022 the City issued a Request for Qualifications (“RFQ”) for 
the development of affordable housing on the Site that may target a range of affordable 
housing types and underserved populations; and 

WHEREAS, the City of Half Moon Bay Local Coastal Land Use Plan identifies this property 
as appropriate for application of the Workforce Housing Overlay land use designation to 
provide sites suitable for affordable housing; and 

WHEREAS, Mercy Housing California (“Developer”) submitted a response to the RFQ 
prior to the May 23, 2022 deadline and proposed the construction of a 40-unit affordable 
farmworker housing development project (the “Project”); and 

WHEREAS, despite extensive outreach to publicize the RFQ to local affordable housing 
developers, the Developer’s proposal was the only one submitted in response to the RFQ; and 

WHEREAS, the Project submitted by the Developer proposes a partnership with 
Ayudando Latinos A Soñar (ALAS), a nonprofit organization with deep ties to the farmworker 
community and experience in serving the social, educational, and cultural needs of Latino 
communities in coastal areas of Northern California, to include a Farmworker Resource Center 
on the ground floor that ALAS will operate; and 

WHEREAS, the Developer is an experienced local nonprofit affordable housing 
developer with prior experience developing affordable housing in the City; and 

WHEREAS, the Developer’s proposal addresses the critical need for housing for local 
farmworkers and also meets the City’s priorities for housing that is affordable to Acutely Low-, 
Very Low- and Extremely-Low Income households; and  



WEREAS, the City wishes to execute an Exclusive Negotiation Agreement (“ENA”) with 
the Developer (see Exhibit “A”, attached), for the Project that allows City staff to coordinate 
necessary development milestones and documents with the Developer; and 

 
WHEREAS, during the term of the ENA, the City and Developer will negotiate the 

terms of a Disposition and Development Lease Agreement and long-term ground lease 
(“DDLA”) for the development and operation of 40 units of affordable farmworker housing; and 
 
 WHEREAS, the City contemplates executing an agreement with Developer for a 
predevelopment loan (“Predevelopment Loan”), in an amount not to exceed One Million 
Dollars ($1,000,000), to assist Developer with predevelopment costs incurred prior to the start 
of construction; and 
 
 WHEREAS, the Site will not be transferred to Developer (the “Site Disposition”) until a 
DDLA and long-term ground lease is executed between City and Developer, which Site 
Disposition is expected to occur shortly before the start of construction of the Project; and 

 
WHEREAS, pursuant to Government Code Sections 54220, 54221( f)(1)(A) and 37364 the 

City Council has taken all necessary action to ensure compliance with the Surplus Land Act and 
the approved the required declaration of Exempt Surplus Land for the Site; and  

 
NOW, THEREFORE, BE IT RESOLVED THAT the City Council of the City of Half Moon Bay 

finds the above recitals to be true and correct and are a substantive part of this Resolution; and 

be it further  

 

RESOLVED, that the City Council of the City of Half Moon Bay hereby authorizes the City 
Manager to execute the ENA, in substantially similar form to Exhibit B, with the Developer. 
 

***************************************************************** 
I, the undersigned, hereby certify that the foregoing Resolution was duly passed and adopted on 
the 4th day of October, 2022 by the City Council of Half Moon Bay by the following vote: 
 
AYES, Councilmembers: 

NOES, Councilmembers: 

ABSENT, Councilmembers: 

ABSTAIN, Councilmembers: 

 
ATTEST:      APPROVED: 
 
 
___________________________   _____________________________ 
Jessica Blair, City Clerk    Debbie Ruddock, Mayor 
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EXCLUSIVE NEGOTIATING RIGHTS AGREEMENT (555 KELLY AVENUE PROJECT) 

 
 

This Exclusive Negotiating Rights Agreement (this "Agreement") is entered into as of this 

__________ (the "Effective Date"), by and between the City of Half Moon Bay, a public body, 

corporate and politic, organized and existing under the laws of the State of California (the "City"), 

and Mercy Housing California, a nonprofit public benefit corporation (the "Developer"). The 

City and the Developer are collectively referred to herein as the “Parties” and sometimes 

individually as a “Party”. 

 

RECITALS 

 

A. The City owns or controls certain real property located in the City of Half Moon 

Bay at 535 Kelly Avenue and 555 Kelly Avenue and depicted in Exhibit A attached hereto (the 

“Site” or, the “Property”), and consisting of APNs 05610200 and 056150220 (partial), covering 

an area of approximately 17,000 sf. 

 

B. On February 15, 2022, the City issued a Request for Qualifications ("RFQ") to 

select a developer to develop on the Site an affordable housing development consistent with the 

general goals and requirements contained in the RFQ (the “Development”). 
 

C. Through the RFQ process, the Developer was selected as the developer of the Site. 

 

D. The purpose of this Agreement is to establish: (1) the general tasks to be undertaken 

by the Developer and the City during the term of this Agreement as more particularly described 

in Article 2 of this Agreement and the Schedule of Performance (“Schedule of Performance”) 

attached hereto as Exhibit B; (2) the procedures and standards for the negotiation by the Parties 

of a Disposition and Development Lease Agreement (the "DDLA"); (3) the terms, if any, under 

which the City may provide financial assistance to the Developer for predevelopment expenses to 

be incurred in connection with the Development (the "City Assistance"); and (4) the relationship 

between the Developer and the City, including whether the Parties should serve as co-developers 

of the Development. As more fully set forth in Section 3.1, the Parties acknowledge and agree 

that this Agreement in and of itself does not obligate either Party to acquire or convey any 

property, does not grant the Developer the right to develop the Development, and does not 

obligate either Party to engage in any activities or incur any costs to develop the Development 

other than those activities set forth in Article 2 of this Agreement and the Schedule of 

Performance. 

 
 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual covenants and promises contained in this 

Agreement and for other valuable consideration, the receipt and sufficiency of which is hereby 

acknowledged, the Parties mutually agree as follows: 
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ARTICLE 1. 

EXCLUSIVE NEGOTIATIONS 

 

Section 1.1 Good Faith Negotiations. During the Negotiating Period as defined in 

Section 1.2 below, and subject to the terms and conditions of this Agreement, both the City and the 

Developer shall proceed diligently and in good faith regarding negotiation and documentation of 

the potential terms, conditions, covenants, restrictions and agreements of a DDLA between them and 

the terms of any City Assistance pursuant to such a DDLA. The issues to be addressed in the 

negotiations include at a minimum: (i) the terms of a ground lease of the Site to the Developer; (ii) 

the physical and land title conditions of the Site and remediation of any adverse conditions on the 

Site; (iii) the type of entitlements necessary for the Development; (iv) the design, density, 

programming, unit mix and phasing of the Development;(v) the general scope of community and 

resident outreach and engagement; (vi) the specific roles, rights and responsibilities of each Party 

(vii) the development schedule for the Development; and (viii) financing of the Development 

(including, without limitation, the terms of the City Assistance). The Parties may include 

additional issues in the negotiations at their mutual agreement.  

 

The Parties shall generally cooperate with each other and supply such documents and 

information as may be reasonably requested by the other to facilitate the conduct of the 

negotiations. During the Negotiating Period, the Parties shall use good faith efforts to accomplish 

the respective tasks outlined in Article 2 of this Agreement to facilitate the negotiation of a 

mutually satisfactory DDLA and the terms of any City Assistance and shall exercise reasonable 

efforts to complete discussions relating to the terms, conditions, covenants or restrictions of a 

DDLA and any City Assistance, all as may be mutually acceptable to both the City and the 

Developer. The exact terms and conditions of a DDLA and the City Assistance, if any, shall be 

determined during the course of these negotiations. During the Negotiation Period, the Developer 

shall also undertake and use all commercially reasonable efforts to complete the actions described in 

the Schedule of Performance within the time period specified for each such action in the Schedule of 

Performance. During the Negotiation Period, the Schedule of Performance may be amended with 

the mutual consent of the Parties. 

 

Section 1.2 Negotiating Period. The negotiating period under this Agreement is a period 

of 365 days, commencing on the Effective Date (the "Negotiating Period"). The Negotiating 

Period may be extended twice, each time for an additional 90-day period by the written agreement 

by the Parties, as provided below. The City Manager of the City, or his or her designee, has the 

authority to agree to such an extension on behalf of the City if, in the City Manager’s or designee’s 

judgment, sufficient progress has been made toward the execution of a mutually acceptable DDLA 

and the terms of the City Assistance, if any, during the Negotiating Period to merit such an 

extension. The City Manager or his or her designee also has the authority to agree to such an 

extension if additional tasks triggered by the environmental review process and required to be 

completed prior to approval of the DDLA necessitate such an extension. 

 

If a DDLA has not been executed by the Parties prior to the expiration of the Negotiating 

Period or mutually agreed upon extension of the Negotiating Period, then this Agreement shall 

terminate and neither Party shall have any further rights or obligations under this Agreement. If a 

DDLA is executed by the Parties prior to the expiration of the Negotiating Period or mutually agreed 

upon extension of the Negotiating Period, upon the execution of the DDLA, this Agreement shall 
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terminate, and all rights and obligations of Parties shall be as set forth in the executed DDLA and 

any documentation evidencing the City Assistance, if applicable. 

 

   The Negotiating Period may also be extended for the period of time that Developer’s 

compliance is delayed, through no action or omission of Developer, by a Force Majeure Event. For 

purposes hereof, “Force Majeure Event” means (1) acts, failures to act and/or delays of the City in 

accordance with the Schedule of Performance; (ii) acts of God; (iii) flood, fire, earthquake, 

explosion, pandemic; (iv) war, invasion, hostilities (whether war is declared or not), terrorist threats 

or acts, riot, or other civil unrest; (iv) national or regional emergency, or other event out of 

Developer’s reasonable control that impacts the ability of Developer or City to meet milestone 

deadlines as set forth in this Agreement. The foregoing notwithstanding, any extension due to a 

Force Majeure Event shall run from the time of commencement of the Force Majeure Event, but 

only if written notice is delivered by Developer to City within thirty (30) days following such 

commencement of the cause of such Force Majeure Event, and shall continue for the period of time 

that such Force Majeure Event materially impacts Developer’s or City’s ability to comply with the 

Schedule of Performance and for a period no longer than 240 days. 

 

Section 1.3 Exclusive Negotiations. During the Negotiating Period, the City shall not 

negotiate with any entity, other than the Developer, regarding development of the Site, or solicit or 

entertain bids or proposals to do so. 

 
ARTICLE 2. 

NEGOTIATION TASKS 

 

Section 2.1 Overview. To facilitate negotiation of the DDLA, the Parties shall use 

reasonable good faith efforts to accomplish the tasks set forth in this Article 2 of this Agreement in a 

timeframe that will support negotiation and execution of a mutually acceptable DDLA prior to the 

expiration of the Negotiating Period. 

 

Section 2.2 Financing and Costs of Development. Within forty-five (45) days of the 

execution of this Agreement and as set forth in the Schedule of Performance, the Developer will 

provide the City with a preliminary financial analysis for the construction of the Development. 

The financial analysis submitted by the Developer shall be refined by the Parties during the 

Negotiating Period and as otherwise provided in the DDLA. 

 

Section 2.3 Predevelopment City Assistance. As soon as reasonably possible, the Developer will 

provide the City with a predevelopment budget, to include sources by uses for all predevelopment 

costs, for work to be undertaken beginning at the execution of this Agreement and ending at the 

commencement of construction of the Development (the “Predevelopment Budget”). The City shall 

then work diligently with the Developer to make any mutually acceptable changes or adjustments to 

the Predevelopment Budget. Within forty-five (45) days of the Developer’s provision of a 

Predevelopment Budget that is satisfactory to the City and subject to City Council approval, the 

City shall provide to the Developer a predevelopment loan agreement in an amount not to exceed 

One Million Dollars ($1,000,000.00) (the “City Predevelopment Loan”). It is understood that the 

City’s predevelopment loan may or may not cover all of the costs enumerated in the 

Predevelopment Budget, and that the Developer may need to secure additional predevelopment 

sources from the County of San Mateo, the City, and/or other sources. The City Predevelopment 
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Loan will be used by Developer to conduct certain predevelopment activities related to the 

Development as detailed in the Predevelopment Budget. The City Predevelopment Loan will be 

unsecured and will be evidenced by a promissory note, a loan agreement, and an assignment of 

work product. The City Predevelopment Loan will bear no interest and will be due at the earlier of 

construction closing for the Development or 36 months following execution of the construction 

phase loan documents; provided however that the City shall forgive the disbursed portion of the City 

Predevelopment Loan if: (i) this Agreement is terminated pursuant to its terms; (ii) the Parties fail 

to enter into a DDLA despite the Parties’ good faith efforts; and (iii) the Developer is not in default 

under the Agreement. Should the City forgive the disbursed portion of the City Predevelopment 

Loan under the conditions stated above, all finished or unfinished work products assigned under the 

City Predevelopment Loan shall become property of the City and shall be promptly delivered to the 

City. The City shall have no obligation to disburse any City Predevelopment Loan funds upon 

expiration, cancellation or termination of this Agreement, unless the Agreement is superseded by a 

duly executed DDLA. 

 

Section 2.4 Site and Conceptual Plans. Within the timeline set forth in the Schedule of 

Performance, the Developer shall submit to the City conceptual plans for the development of the 

Site, including any plans for commercial or other non-residential space (“Conceptual Plans”). The 

City shall review and comment on the Conceptual Plans in a timely manner. 

 

Section 2.5 Programming, Unit Mix and Occupancy of the Development. Within the time 

set forth in the Schedule of Performance, the Developer shall submit to City preliminary plans for 

the programming, unit mix, occupancy, and affordability restrictions for the Development 

(“Preliminary Programming Plans”). The City shall review and comment on the Preliminary 

Programming Plans in a timely manner. 

 

Section 2.6 Plans for Community Engagement. Within the time set forth in the 

Schedule of Performance, the Developer shall submit to the City preliminary plans for community 

outreach and engagement (“Preliminary Outreach and Engagement Plans”). The City shall review 

and comment on the Preliminary Outreach and Engagement Plans in a timely manner. The Parties 

agree that Preliminary Outreach and Engagement Plans may be modified during the Negotiating 

Period in response to reasonable requests of community members or because of other new 

information that comes to light. 

 

Section 2.7 Schedule of Performance. The Developer and the City agree to 

negotiate an amended Schedule of Performance to be incorporated into the DDLA, which shall 

include but not be limited to: the dates for obtaining Planning Approvals and financing 

commitments for the Development, and the dates for the commencement and completion of 

construction of the Development. 

 

Section 2.8 Due Diligence. During the Negotiating Period the Developer shall 

conduct due diligence activities, including but not limited to planning, soils report, hazardous 

materials report, financial feasibility and title adequacy. 

 

(a)   Physical Adequacy Determination. The Developer shall conduct 

physical due diligence activities to determine whether the Site is suitable for the Development, 

taking into account the geotechnical and soils conditions, the presence or absence of toxic or other 
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hazardous materials, the massing of the proposed Development improvements and the parking 

requirements imposed on developments of this type and the other environmental and regulatory 

factors that the Developer deems relevant. Developer and City shall cooperate to timely secure any 

permission and noticing agreements needed for the Developer to conduct such physical due 

diligence activities at the Site. If, in the Developer's judgment based on such investigations and 

analyses, the Site is not suitable for development, the Developer may notify the City in writing 

prior to the expiration of the Negotiating Period of its determination (an "Unsuitability Notice"). 

Upon delivery by any of the methods described in Section 3.3 of an Unsuitability Notice by the 

Developer to the City, this Agreement shall be terminated without further action of any party, and 

thereafter no party shall have any further duties, obligations, rights, or liabilities under this 

Agreement. The Parties acknowledge that any executed DDLA shall provide a similar opportunity 

for the Developer to determine the physical suitability of the Site. 

 

(b) Title Adequacy Determination. Within thirty (30) days following the 

Effective Date, the Developer shall cause a reputable title company to issue a Preliminary Title 

Report (the "Report") on the Site, and the Developer shall make a copy of the Report available to 

the City. If the Developer objects to any exception appearing on the Report or should any title 

exception arise after the date of the Report, the Developer may object to such exception, provided 

such objection is made to City in writing within forty-five (45) days of receiving the Report . If the 

Developer objects to any exception to title, the City, within thirty (30) days of receipt of the 

Developer's objection shall notify the Developer in writing whether the City elects to (1) cause the 

exception to be removed of record, (2) obtain a commitment from the title company for an 

appropriate endorsement to the policy of title insurance to be issued to the Developer, insuring 

against the objectionable exception, or (3) terminate this Agreement unless the Developer elects to 

take title subject to such exception. If any Party elects to terminate this Agreement pursuant to this 

Section 2.8(b), no Party shall thereafter have any obligations to or rights against the others 

hereunder. The Parties acknowledge that any executed DDLA shall provide a similar opportunity for 

the Developer to determine the title adequacy of the Site. 

 

Section 2.9 Reports. 
 

(a) The Developer, within ten (10) days of receipt of any of the following 

documents, shall provide the City with copies of all reports, studies, analyses, correspondence and 

similar documents, but excluding confidential or proprietary information, prepared or 

commissioned by the Developer with respect to this Agreement and the Development.  

 

(b) The City shall provide the Developer with copies of all reports, studies, 

analyses, correspondence and similar documents prepared or commissioned by the City with 

respect to this Agreement and the Development, promptly following execution of this Agreement 

with respect to documents then in its possession or under its reasonable control, and promptly 

upon their completion with respect to any subsequently prepared documents. 

 

Section 2.10 Environmental Review. During the Negotiating Period the City and the 

Developer shall review existing environmental documentation to ascertain whether it adequately 

addresses the Development. Based on that analysis the Developer shall prepare or cause to be 

prepared the appropriate environmental documentation required by the California Environmental 

Quality Act ("CEQA") and the National Environmental Policy Act (“NEPA”), if applicable, for 
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consideration of approval of the DDLA and any City  planning approvals; provided, that nothing in 

this Agreement shall be construed to compel the City to approve or make any particular findings 

with respect to such CEQA and/or NEPA documentation. The City shall provide such information 

about the Development as may be required to enable the Developer to prepare or cause preparation 

and consideration of any CEQA- and/or NEPA-required document, and shall otherwise generally 

cooperate with the Developer to complete this task. 

 

Section 2.11 Progress Reports. From time to time as reasonably agreed upon by the 

Parties, each Party shall make oral or written progress reports advising the other Party on studies 

being made and matters being evaluated by the reporting Party with respect to this Agreement and 

the Development within ten (10) days of a request from the other Party. 

 

Section 2.12 Relocation. City acknowledges there are no existing tenants residing on 

the Property as of the date of this Agreement.   However, the City currently is using the Site for 

storage of some public works supplies and is accessing these materials on a regular basis.  During 

the Negotiating Period, City and Developer will negotiate a mutually agreeable plan to relocate the 

City’s supplies as needed and to provide the Developer with all necessary access to the Site, in 

order to  accommodate the Developer’s predevelopment activities and schedule.   

 

 

Section 2.13 Property Management and Supportive Services. During the Negotiating 

Period, the Parties will negotiate the terms of  property management and any supportive service 

provision, if any, which may be provided separately from the general resident services provided on 

site. 

 

Section 2.14  Sub-Lease of Space to Ayudando Latinos a Sonar (“ALAS”).  During the 

Negotiating Period, the Parties will negotiate the terms of any sub-lease of space within the 

Development to ALAS for the purpose of providing specific resident and community services and 

activities. 
 

Section 2.15 Parties’ Relationship. During the Negotiating Period, the Parties will define 

the relationship between each other regarding the rights, responsibilities and roles of each Party 

 

ARTICLE 3. 

GENERAL PROVISIONS 

 

Section 3.1 Limitation on Effect of Agreement. This Agreement shall not obligate 

either the City or the Developer to enter into a DDLA. By executing this Agreement, the City is 

not committing itself to or agreeing to undertake conveyance, acquisition, or disposition of any 

parcels in the Site. By executing this Agreement, the City is merely agreeing to negotiate 

exclusively with the Developer for a particular period of time in accordance with the terms hereof, 

reserving for the City’s subsequent action the final discretion and approval regarding the execution 

of a DDLA and all proceedings and decisions in connection therewith. Any DDLA resulting from 

negotiations pursuant to this Agreement shall become effective if and only if and after such DDLA 

has been considered and approved by City and executed by duly authorized representatives of City 

and Developer. Unless and until a DDLA is signed by the Developer, approved by the City and 

executed by the City, no agreement drafts, actions, deliverables or communications arising from 
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the performance of this Agreement shall impose any legally binding obligation on either Party to 

enter into or support entering into a DDLA or be used as evidence of any oral or implied 

agreement by either Party to enter into any other legally binding document. 

 

Section 3.2 City Approvals.  Developer shall be responsible for obtaining all approvals required 

by City for the Project in accordance with City’s standard application process for discretionary land use 

entitlements, including payment for all of City’s costs of processing such approvals.  Nothing set forth 

herein shall be construed as a grant of any such approvals, nor as an obligation on the part of City to grant 

such approvals. 
 

Section 3.3 Notices. Formal notices, demands and communications (other than day to 

day routine communications) between the City and the Developer shall be sufficiently given if, and 

shall not be deemed given unless: (i) dispatched by certified mail, postage prepaid, return receipt 

requested, (ii) sent by express delivery or overnight courier service with a delivery receipt, (iii) 

personally delivered with a delivery receipt, or (iv) sent by facsimile with a copy delivered by one of 

the previous three methods, to the office of the parties shown as follows, or such other address as 

the parties may designate in writing from time to time: 

 

 

City: City of Half Moon Bay 

 Community Development Department 

 501 Main Street 

 Half Moon Bay, CA 94109 

 Attn: Director 

Reference: 555 Kelly Avenue Project 

 

With a copy to: 

Catherine Engberg 

City Attorney 

Shute, Mihaly & Weinberger LLP 

396 Hayes Street 

San Francisco, CA 94102 

 

Developer: Mercy Housing California 

 1256 Market Street 

 San Francisco, CA 94102 

 Attn: Ramie Dare 

 

Such written notices, demands and communications shall be effective on the date shown on the 

delivery receipt as the date delivered or the date on which delivery was refused. 

 

Section 3.4 Right of Entry. 
 

The Developer and its consultants shall have the right to enter upon the Site during normal 

business hours to carry out normal business activities such as carrying out visual observations, 

meeting with City staff regarding the Development, etc. No formal notice is required for such 

activities on the Site. The Developer and its consultants will work with the City staff to give 

reasonable advance notice for any such planned activities on the Site. 
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The Developer and its consultants shall obtain the City’s written approval, which may be 

requested and provided via email, prior to entering upon the Site to conduct physical investigations in 

accordance with this Agreement. Any such requests shall include, at a minimum, a description of the 

work to be performed and any expected disruption to the physical state of the Site or the normal 

activity of City staff on the Site, the names and company affiliations of any personnel that will 

perform such work, a projected schedule for the work, and a copy of liability insurance certificates 

covering the right of entry and naming the City, its employees and affiliates as an additional 

insured. Such work, once approved, shall be conducted during normal business hours, unless 

otherwise approved by the City. In connection with such entry and investigation, the Developer 

shall: (i) give the City or its designee reasonable advance notice; (ii) repair and restore any damage it 

may cause; (iii) carry liability insurance covering the right of entry naming the City as an additional 

insured; and (iv) deliver to the City, within ten (10) days of receipt thereof, a complete copy of any 

investigation, test, report or study which the Developer conducts, or causes to be conducted, with 

respect to the Site. 

 

Section 3.5 Costs and Expenses. Except as explicitly set forth in this Agreement, each 

Party shall be responsible for its own costs and expenses in connection with any activities and 

negotiations undertaken in connection with this Agreement, and the performance of each Party's 

obligations under this Agreement. 

 

Section 3.6 No Commissions. Each Party represents to the other that is has not retained 

the services of any broker, agent or finder with respect to the Site or in connection with any matters 

relating to this transaction of the subject discussions, and agrees to hold the other Party harmless 

from and against any claim for commission, fee, or other remuneration by any broker, agent, or 

finder under any claimed retainer for services with respect thereto. The City shall not be liable for 

any real estate commissions or brokerage fees that may arise from this Agreement or any DDLA that 

may result from this Agreement, unless the City retains a broker, agent or finder. 

 

Section 3.7 Defaults and Remedies. 
 

(a) Default. Failure by either Party to negotiate in good faith as provided in this 

Agreement shall constitute an event of default under this Agreement. The non-defaulting Party 

shall give written notice of a default to the defaulting Party, specifying the nature of the default and 

the required action to cure the default. If a default remains uncured fifteen (15) days after receipt 

by the defaulting Party of such notice, or, if the default cannot be cured within 15 days, if the 

defaulting party fails to commence to cure within 15 days and thereafter diligently pursue such cure 

and complete such cure within a reasonable period thereafter, the non-defaulting Party may 

exercise the remedies set forth in subsection (b). 

 

(b) Remedies. 
 

(1) In the event of an uncured default by the City, the Developer may 

either: (a) seek specific performance; or (b) terminate this Agreement, in which case following 

such termination, neither Party shall have any further right, remedy or obligation under this 

Agreement. 

 

(2) In the event of an uncured default by the Developer, the City's sole 
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remedy shall be to terminate this Agreement. Following such termination, neither Party shall have 

any right, remedy or obligation under this Agreement. 

 

Except as expressly provided above, neither Party shall have any liability to the other Party 

for damages or otherwise for any default, nor shall any Party have any other claims with respect to 

performance under this Agreement. Each Party specifically waives and releases any such rights or 

claims it may otherwise have at law or in equity. 

 

Section 3.8 Termination.   

 

  (a) This Agreement may be terminated at any time by mutual consent of the Parties.   

 

  (b)  Developer shall have the right to terminate this Agreement, effective upon 30 days’ 

written notice to the City that Developer has determined the Project to be financially or physically 

infeasible, provided that the City has reviewed and agreed with Developer’s determination. 

Notwithstanding the foregoing, if the City approves revisions to the proposed Development to address 

Developer’s determination of infeasibility during the 30-day period following Developer’s notice, this 

Agreement shall remain in effect. 

 

Section 3.9 Effect of Termination.  If the Parties have not entered into a DDLA prior to the 

termination of this Agreement as provided herein, or prior to the expiration of the Negotiating Period (as it 

may be modified by the Parties pursuant to Section 1.2 of this Agreement), this Agreement shall 

terminate, and there shall be no further liability or obligation on the part of any of the Parties or their 

respective officers, employees, agents or other representatives; provided however, the provisions of 

Section 3.4 (Right of Entry) to the extent necessary to repair or restore any damage caused by Developer, 

Section 3.19 (Confidentiality), and Section 3.20 (Indemnification) shall survive such termination. 

 

Section 3.10 Governing Law. This Agreement shall be governed by and construed in 

accordance with the laws of the State of California. 

 

Section 3.11 Entire Agreement. This Agreement constitutes the entire agreement of the 

Parties regarding the subject matters of this Agreement. 

 

Section 3.12 Counterparts. This Agreement may be executed in counterparts, each of 

which shall be deemed an original but all of which together shall constitute one and the same 

agreement. 

 

Section 3.13 Assignment. The Developer may not transfer or assign any or all of its 

rights or obligations hereunder except with the prior written consent of the City, which consent 

shall be granted or withheld in the City's reasonable discretion, and any such attempted transfer 

or assignment without the prior written consent of City shall be void. Notwithstanding the 

foregoing and subject to the City’s consent, which consent shall not be unreasonably withheld, 

Developer may assign its rights and obligations hereunder to a limited partnership in which 

Developer or its wholly owned affiliate is the managing member of the general partner. 

 

Section 3.14 Non-Recourse to Agents. No member, official, employee, agent, or 

consultant of any Party to this Agreement shall be personally liable to any other Party, or any 

successor in interest or person claiming by, through or under any Party, in the event of any default or 
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breach, or for or on account of any amount which may be or become due, or in any claim, cause or 

obligation whatsoever under the terms of this Agreement. 

 

Section 3.15 No Third Party Beneficiaries. This Agreement is made and entered into 

solely for the benefit of the City and the Developer and no other person shall have any right of 

action under or by reason of this Agreement. 

 

Section 3.16 Actions by the City. Whenever this Agreement calls for or permits the 

approval, consent, authorization or waiver of the City, the approval, consent, authorization, 

or waiver of the City Manager of the City or his or her designee shall constitute the approval, 

consent, authorization or waiver of the City without further action of the City. 

 

Section 3.17 Relationship of the Parties. The subject of this Agreement is a 

co-development undertaking between the Parties for coordinated development of the Site. Aside 

from the relationship between the Parties described herein and to be further negotiated under this 

Agreement for inclusion in the executed DDLA, neither Party is acting as the agent of the other 

Party in any respect, and none of the provisions in this Agreement shall be deemed to render the 

City a partner in any additional business, venture, or enterprise of Developer. 

 

Section 3.18 Cooperation. In connection with this Agreement, the Developer and the 

City shall reasonably cooperate with one another to achieve the objectives and purposes of this 

Agreement. In so doing, the Parties shall each refrain from doing anything that would render its 

performance under this Agreement impossible, and each shall do everything that this Agreement 

contemplates that the Party shall do to accomplish the purchase of this Agreement. 
 

Section 3.19 Confidentiality.  The Parties enter into this Agreement with the understanding that 

during the negotiations, the City may request that Developer provide certain information that is proprietary 

in order for the City to verify financial, operational or trade secret information that is relevant to the 

negotiations of the DDLA and that will serve the public interest in assisting the City to negotiate 

effectively.  Any such information requested by the City, and if Developer reasonably designates and 

clearly marks any such information as confidential or proprietary, then the City shall not disclose such 

information publicly without Developer’s consent, except to the extent that the City is compelled to make 

such a disclosure under applicable law.  The City agrees to notify Developer of any public records request 

that involves information that Developer has designated as confidential or proprietary under this 

Agreement.  Developer agrees to bear all the costs of any litigation that is filed to determine the 

applicability of the public records law to documents submitted by Developer and designated as 

confidential or proprietary under this Section.  Developer acknowledges that the final draft of the DDLA 

proposed for endorsement and/or approval by the City Council will be made available to the public. 

 

Section 3.20 Indemnification.  Developer hereby covenants to indemnify, hold harmless and 

defend the City and its respective elected and appointed officials, officers, agents, representatives and 

employees (all of the foregoing, collectively the “Indemnitees”) from and against all liability, loss, cost, 

claim, demand, action, suit, legal or administrative proceeding, penalty, deficiency, fine, damage and 

expense (including, without limitation, reasonable attorney’s fees and costs of litigation) (all of the 

foregoing, collectively the “Claims”) arising out of any act of negligence, misfeasance or willful 

misconduct of Developer in connection with this Agreement or the activities contemplated hereby.  

Developer shall have no indemnification obligation with respect to claims arising solely out of the 
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negligence, misfeasance or willful misconduct of the City.  Developer’s indemnification obligations set 

forth in this Section 3.22 shall survive the expiration or earlier termination of this Agreement. 

Section 3.21 Waiver of Claims.  Developer expressly and absolutely waives any and all claims 

against the City or the City property, directly or indirectly, arising out of, or in any way connected with, 

any or all of the following matters: 

  (a) Any aspect of the Request for Qualifications for 555 Kelly Avenue (the “RFQ”), 

including any information or material set forth therein or referred to therein;  

  (b) Any modification, or suspension of the RFQ, or informalities or defects therein; and 

  (c) Any defects in the selection procedure identifying Developer as the preferred 

developer conducted by the City or any act or omission of the City with respect thereto, or any release or 

dissemination of any information submitted by Developer to the City prior to the Effective Date of this 

Agreement. 

IN WITNESS WHEREOF, this Agreement has been executed by the parties on the date first 

above written. 

 

THE DEVELOPER: 

 

MERCY HOUSING CALIFORNIA 

 
 

By:   

[NAME, TITLE] 

 

 

 CITY: 

 

CITY OF HALF MOON BAY 

 
 

By:   

Matthew Chidester, City Manager 



 

 

 

  

 

 

EXHIBIT A 

 

PROPERTY DESCRIPTION 
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EXHIBIT B 

 

DEVELOPER’S SCHEDULE OF 

PERFORMANCE 
 

No. Task No. of Days After 

Effective Date 

1 Submit Predevelopment Budget (including Sources by Uses). Within 10 days 

2 Submit timeline for predevelopment activities. Within 15 days 

3 Submit proposed City and Developer roles & responsibilities. Within 30 days 

4 Submit proposed Operating Plan and Budget (15- and 30-year). Within 45days 

5 Submit preliminary Financing Plan for Predevelopment, Construction and Permanent 
Phases of the Development. 

Within 45 days 

6 Execute City Predevelopment loan agreement. [both Parties] Within 60 days 

7 Submit preliminary Community Outreach and Engagement Approach. Within 60 days 

8 Submit Conceptual Design Plans and Programming for tenant and unit mix. Within 120 days 

9 Submit preliminary Services Plan and budget. Within 120 days 

10 Submit preliminary plans for the use of Community Resources Center by ALAS and 
include an outline of details such as size, features, and programming. 

Within 200 days 

11 Completion of Due Diligence, Physical Adequacy and Title Adequacy studies. Within 210 days 

12 Execute a Disposition and Development Agreement. [both Parties] Within 365 days 

 
 
 
 
 
 
 
 
 
 
 

 


