
 

      TO:  Honorable Members of the Ordinance, Rules & Coordination Subcommittee 

FROM:  Kathryn Fallon, City Solicitor 

DATE:  August 25, 2022 

      RE:  Proposed Ordinance Regulating the Manner and Place of Solicitation 

__________________________________________________________________________________  

 

Purpose. 

 

This memo is provided in response to your request for legal review of the proposed “Ordinance 

Regulating the Manner and Place of Solicitation”, the “proposed ordinance”, presently under review 

by the Ordinance, Rules & Coordination Subcommittee. In rendering this opinion, I reviewed the 

preamble to and proposed ordinance, decisional law, and the legal opinion previously issued by 

Attorney Petrini. I also reviewed the City of Boston’s aggressive panhandling ordinance, (enacted in 

1998 with the latest version from 2013), and I connected with Attorney Luthin, Boston’s Corporation 

Counsel. Attorney Luthin provided me with additional information that included a 2021 letter the 

ACLU sent to Acting Mayor Janey, attached hereto.  

 

Summary of Opinion. 

 

In my opinion, the proposed ordinance is a content-based ordinance subject to strict scrutiny analysis. 

If challenged, it is my opinion the proposed ordinance would likely be deemed an impermissible 

restriction of speech in violation of the First Amendment. The proposed ordinance specifically 

characterizes speech-aggressive solicitation-defines conduct exemplifying aggressive solicitation, and 

then restricts such aggressive solicitation in public fora. My opinion given the decisional law on point 

leads to the conclusion that the proposed ordinance would not withstand strict scrutiny analysis. 

 

Analysis. 

 

Recent decisional law includes a decision deeming the Massachusetts panhandling statute, MGL c. 85 

§17A, unconstitutional on its face in violation of the First Amendment. Massachusetts Coalition for 

the Homeless v. City of Fall River, 486 Mass. 437, 438 (2020)1. The Court noted that “soliciting 

contributions is expressive activity that is protected by the First Amendment.” Id at 440, citing Benefit 

v. City of Cambridge et al, 424 Mass. 918, 922 (1997). The Court reiterated that “public ways are 

traditional public for a for purposes of the First Amendment. Id at 441, citing McCullen v. Coakley, 

573 U.S. 464, 476 (2014). The Court referenced additional cases in which content-based ordinances 

banning aggressive pan-handling were struck down as unconstitutional.  Id at 442, citing Thayer v. 

City of Worcester, 144 F. Supp. 3d, 218, 233-234 (D. Mass. 2015); McLaughlin v. City of Lowell, 140 

F. Supp 3d 177, 185 (D. Mass. 2015)2.   

 

                                                      
1 On remand from the United States Supreme Court in light of the First Amendment decision of Reed 

v. Town of Gilbert, 135 S. Ct. 2218 (2015), the United States District Court ruled the Worcester 

aggressive panhandling ordinance unconstitutional, yielding an award of attorneys’ fees against the 

City of Worcester, ultimately paid in the amount of $475,000. 
2 In content the proposed ordinance is similar to the ordinance scrutinized in the City of Lowell case. 
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As the Court explained: “strict scrutiny analysis applies to content-based regulations of protected 

speech, and that requires a showing that the restriction furthers a compelling interest and is narrowly 

tailored to achieve that interest”; further, narrowly tailored means “the least restrictive means to  

further the articulated interest”.  Id at 442-443, citing Sable Communications of Cal., Inc. v. Federal 

Communications Commission, 492 U.S. 115, 126 (1989); Bulldog Investors Gen. Partnership v. 

Secretary of the Commonwealth, 460 Mass. 467, 661 N. 10 (2011), cert. denied, 566 U.S. 987 (2012). 

 

Historically, the Commonwealth of Massachusetts also had a criminal panhandling statute deemed 

unconstitutional in 1997. MGL c. 262 §66 rendered criminal the acts of begging door to door and in 

public places without a license. The Supreme Judicial Court deemed the statute violated the First 

Amendment because it banned constitutionally protected speech in public forums. Benefit v. City of 

Cambridge et al, 424 Mass. 918, 919-920 (1997).  

 

Notably, the Benefit Court stated: “It is beyond question that soliciting contributions is expressive 

activity that is protected by the Frist Amendment.”  Benefit at 922. The Court reiterated that “content-

based prohibitions on communicative activity in public forums” were subject to strict scrutiny.  

Benefit at 925, citing Commonwealth v. A Juvenile, 368 Mass. 580, 584 (1975). The Court went on to 

explain that “A listener’s annoyance or offense at a particular type of communicative activity does not 

provide a basis for a law burdening that activity…” Benefit at 926, citing Texas v. Johnson, 491 U.S. 

397, 408-409 (1989), and Coates v. Cincinnati, 402 U.S. 611, 615 (1971). 

 

In addition, cases in which content-neutral ordinances enacted to address panhandling, which were 

subject to an intermediate standard of scrutiny, were also struck down after analysis. For example,  

in Cutting v. City of Portland, Maine, the Court struck down an ordinance banning sitting, staying, 

driving or parking on City median strips, because the ordinance was not narrowly tailored to serve the 

City’s interest in protecting public safety and therefore violated the First Amendment.  Cutting v. City 

of Portland, Maine, 802 F. 3d 79, 81 (2015). In Petrello v. City of Manchester, 2017 WL 3972477, the 

Court struck down as unconstitutional a content-neutral panhandling ordinance. 

 

These cases repetitively state the well-settled determination that median strips, sidewalks, parks are 

considered traditional public fora. Cutting at 83. Cutting analyzed a content-neutral restriction, and the 

Court noted that even “A content-neutral restriction on speech in a traditional public forum is facially 

unconstitutional if it does not survive the narrow tailoring inquiry, even though that ordinance might 

seem to have a number of legitimate applications.” Cutting at 86, citing McCullen v. Coakley, 571 F. 

3d 167, 178 (1st Cir. 2009) (deeming unconstitutional a content-neutral sidewalk buffer zone law). 

 

Conclusion. 

 

As stated, it is my opinion the proposed ordinance would not survive constitutional challenge, as it is a 

content-based restriction on speech in public fora likely to be deemed unconstitutional as in violation 

of the First Amendment.  

 

Please contact me if you have any further questions in regard to this matter. 

 

 

 


