
From: Christopher J. Petrini <cpetrini@petrinilaw.com> 
Sent: Monday, August 8, 2022 5:55 PM 
To: John A. Stefanini 
Cc: Philip R. Ottaviani; Marion Kelly; Heather C. White 
Subject: RE: Aggressive Solicitation Ordinance-Second Reading  
  
CAUTION: This email originated from outside your organization. Do not click links or open 
attachments unless you recognize and verify the sender and know the content is safe. 
Councilor Stefanini, 
As the Council requested, we have reviewed the proposed Aggressive Solicitation Ordinance that the 
Council voted to send to a second reading.  Below is un updated opinion regarding the proposed 
ordinance incorporating our prior advice but tailored to address the current draft. Please forward this 
along to the City Council.  
  
Solicitation is a form of speech protected by the First Amendment.  Thayer v. City of Worcester, 144 
F.Supp.3d 218, 232 (D. Mass. 2015).  Municipalities must, in relation to the regulation of 
solicitation "craft solutions which recognize an individual['s right] to continue to solicit ... while at the 
same time, ensuring that their conduct does not threaten their own safety, or that of those being 
solicited. " In doing this, municipalities "must define with particularity the threat to public safety they 
seek to address, and then enact laws that precisely and narrowly restrict only that conduct which would 
constitute such a threat." Id. (emphasis in original).   Also, where existing criminal laws already prohibit 
associated conduct (like assault and battery, trespass, disorderly conduct, etc.), courts have required 
municipalities seeking "to create an additional content-based prohibition [on speech]" to demonstrate[] 
that public safety requires harsher punishments for panhandlers than others who commit assault or 
battery or other crimes."  McLaughlin v. City of Lowell, 140 F Supp. 3d 177, 192-193 (D. Mass. 2015).  In 
other words, if Framingham is unable to articulate a public safety need for harsher/additional penalties 
for persons engaged in solicitation, the ordinance may be viewed as hostile toward specific (solicitation) 
speech.  Id. at 193.  When reasons for speech restrictions are not clearly (and originally) articulated, 
courts often reject "post-hoc rationalizations" and/or additional justifications advanced in support of the 
same.  Id. at 190   (rejecting public safety justifications for panhandling ordinance offered during 
litigation).   
  
If this ordinance is enacted and challenged, it will be the City’s burden to demonstrate that the harms it 
addresses "are real, not merely conjectural, and that the regulation will in fact alleviate these harms in a 
direct and material way."  McLaughlin at 188, n.7.  With this in mind, the proposed ordinance, while 
already suggestive of its intended purposes and goals, would benefit from the addition of a preamble or 
other provision that more precisely outlines the specific (past and ongoing) public safety 
incidents/threat(s) it aims to address.  Id. 
  
Irrespective of the justification(s) offered for an ordinance, the least restrictive means available to 
achieve a legislative goal must be utilized when content-based restrictions on speech (solicitation) are 
imposed by a government body.  Thayer, supra, at 236.  Recent decisional law suggests that 
Framingham's proposed ordinance is, as drafted, may not satisfy this exacting requirement.  Provisions 
very similar to those advanced in Framingham's proposed ordinance have already been found to 
be unconstitutional by courts, with at least one noting that "[t]heir failure was because they were [not 
only] duplicative of existing criminal laws [but] ... [they] were not the least restrictive means of achieving 
the government's goals."  Thayer at 236.  More specifically, bans on "(1) approaching or speaking to a 
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person or following a person before during or after soliciting if that conduct is intended or is likely to 
cause a reasonable person to fear bodily harm to oneself or to another, or damage to or loss of property 
or otherwise to be intimidated into giving money or other thing of value; (2) using violent or threatening 
language and/or gestures toward a person being solicited, or toward their property, which are likely to 
provoke an immediate violent reaction from the person being solicited; (3) intentionally blocking or 
interfering with the safe or free passage of a pedestrian or vehicle by any means, including unreasonably 
causing a pedestrian or vehicle operator to take evasive action to avoid physical contact; (4) soliciting in 
a manner with conduct, words or gestures intended or likely to cause a reasonable person to fear 
immediate bodily harm, danger or damage to or loss of property or otherwise be intimidated into giving 
money or any other thing of value; and (5) begging in a group of two or more persons in an intimidating 
fashion" have all been found to be unconstitutional restrictions on speech that were not the least 
restrictive means of meeting legislative goals.  Thayer at 236-237.  As previously recommended, the 
restrictions proposed in the draft ordinance, which remain similar to ones that have been struck down, 
should be avoided or rewritten.  
  
Like the panhandling statute (G.L. c. 85 §17A) recently found to be unconstitutional by the SJC, 
Framingham's proposed ordinance may be "simultaneously overinclusive because it reaches expressive 
conduct that does not pose a threat to public safety [such as peaceful solicitations in crosswalks and 
buffer zones] and underinclusive because it uses content-based distinctions to exempt conduct that just 
as easily could pose a threat to public safety such as political protests, evangelization and other activities 
in the street, crosswalk, and buffer zones that is not proscribed]."  Mass. Coalition for the Homeless v. 
Fall River, 486 Mass. 437, 443 (2020).  In short, laws that are "both over- and underinclusive .. 
[simply] cannot withstand strict scrutiny. " Id. at 445 (parenthesis omitted). 
  
With all of this in mind, recommended strategies for constitutional compliance continue to include: 
  
1.  Clear definitions and proscriptions that are neither overinclusive nor underinclusive; 
  
2.   Avoiding restrictions similar to the ones that have been struck down.  See e.g., cited examples in 2nd 
paragraph, above and Thayer at 236-237;  
  
3.  Reviewing existing statutes, ordinances, and regulations that regulate similar conduct to confirm that 
any new restriction would not be duplicative, as any duplication would render the new regulation 
unnecessary and therefore could be deemed by a court not to be the least restrictive means possible to 
regulate protected free speech.  As indicated in the 1st paragraph, above, Massachusetts law already 
criminalizes assault and battery, trespass, and disorderly conduct, and there are likely other ordinances, 
statutes, and regulations that apply to pedestrian travel, safety, and/or roadway safety/obstruction); 
  
 4.  Seeking the input of community members and local officials through a public process before drafting 
an ordinance, and then including provisions in the ordinance to address concerns about arbitrary or 
unfair enforcement; and 
  
 5.  Considering a recommendation to the Mayor and the Police Chief to require specialized training for 
the FPD before the effective date of the ordinance to avoid inadvertent unconstitutional application of 
the ordinance. 
  
I hope these comments are helpful. Thanks. 
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