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BEFORE THE BOARD OF SUPERVISORS OF THE COUNTY OF SAN BENITO 

ORDINANCE NO. _________ 
 

AN ORDINANCE OF THE BOARD OF SUPERVISORS OF THE COUNTY OF SAN 
BENITO ADDING CHAPTER          , “PROHIBITING SALES OF FLAVORED 

TOBACCO PRODUCTS AND SINGLE USE ELECTRONIC CIGARETTES,” TO TITLE 
7  OF THE SAN BENITO COUNTY CODE. 

The Board of Supervisors of the County of San Benito Ordains as follows: 
 

SECTION 1.  PURPOSE AND FINDINGS  
SECTION 2.  TITLE OF ORDINANCE  
SECTION 3.  DEFINITIONS 
SECTION 4.  SALE OR OFFER FOR SALE OF FLAVORED TOBACCO  

  PRODUCTS AND SINGLE USE ELECTRONIC 
CIGARETTES PROHIBITED  

SECTION 5. ENFORCEMENT  
SECTION 6.   SEVERABILITY 
SECTION 7.   EFFECTIVE DATE 

 
SECTION 1.  PURPOSE AND FINDINGS: 
 
The board of supervisors of the county of San Benito hereby finds and declares as follows: 
 
WHEREAS, tobacco use is the number one cause of preventable death in California and 
continues to be an urgent public health issue, and 
 
WHEREAS, the federal Family Smoking Prevention and Tobacco Control Act (“Tobacco 
Control Act”), enacted in 2009, prohibited candy- and fruit-flavored cigarettes, largely because 
these flavored products are marketed to youth and young adults, and younger smokers were more 
likely than older smokers to have tried these products; and 
 
WHEREAS, neither federal nor California state laws restrict the sale of menthol cigarettes or 
flavored non-cigarette tobacco products, such as cigars, cigarillos, smokeless tobacco, hookah 
tobacco, electronic smoking devices, and the solutions used in these devices; and 
  
WHEREAS, in 2018, more than 86% of tobacco retailers in California sold flavored non- 
cigarette tobacco products, over 91% of tobacco retailers sold menthol cigarettes,80 and, as of 
2016, 8 out of 10 tobacco retailers near schools sold flavored non-cigarette tobacco products; and 
 
WHEREAS, flavored tobacco products are used by the majority of youth and young adult 
tobacco users (86.4% and 57.7%, respectively) in California and has significant public health 
implications for youth and people of color as a result of targeted industry marketing strategies 
and product manipulation; and 
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WHEREAS, the health effects of non-cigarette tobacco products such as cigars, cigarillos, 
smokeless tobacco, and shisha are substantial as demonstrated by research that shows that non-
cigarette tobacco products have addictive levels of nicotine, harmful toxins, and dangerous 
carcinogens; and 
 
WHEREAS, unlike cigarette use that has steadily declined among youth, the prevalence of the 
use of non-cigarette tobacco products has increased among California youth; and 
 
WHEREAS, electronic cigarettes, (also called e-cigarettes and/or electronic vaporizers), are 
battery-operated devices that deliver vapor (sometimes called aerosol) made up of nicotine, 
flavorings, and other chemicals.  These devices were first introduced into the American market in 
2007 with shapes and sizes quickly changing over time; providing a sleek and modern look 
appealing to youth. Many electronic cigarettes have removable cartridges that are filled with 
liquids that come in a variety of flavors such as mint, fruit and candy that do not smell or taste 
like regular cigarettes; and  
 
WHEREAS, the use of electronic cigarettes by youth is impacted by several factors, including 
flavoring, nicotine salts, industry marketing and the extent of regulation. Recent market trends 
show an increase in sales of electronic cigarettes that deliver high levels of nicotine more 
efficiently and with less irritation, making it easier for young people to initiate use and develop 
addiction; and 
 
WHEREAS, of the various types of electronic cigarettes, disposable electronic cigarettes pose 
the highest potential environmental costs, because they contain e-waste elements similar to those  
of reusable electronic cigarettes, but are used only for a predetermined time (about 400 puffs or 
20-40 cigarettes' worth of vapor). When littered or improperly discarded, broken devices can 
leach heavy metals (including mercury, lead, and bromines), battery acid, and nicotine into the 
local environment, affecting humans and other organisms; and 
 
 
WHEREAS, state law explicitly permits cities and counties to enact local tobacco retail 
licensing ordinances and allows for the suspension or revocation of a local license for a violation 
of any state tobacco control law (Cal. Bus. & Prof. Code § 22971.3); and 
 
WHEREAS, the San Benito County Board of Supervisors has a substantial interest in protecting 
youth and underserved populations from the harms of tobacco use; and 
 
NOW THEREFORE, it is the intent of the board of supervisors, in enacting this ordinance, to 
ensure compliance with the business standards and practices of the County and to encourage 
responsible tobacco retailing and to discourage violations of tobacco-related laws, especially 
those which prohibit or discourage the sale or distribution of tobacco products to youth, but not 
to expand or reduce the degree to which the acts regulated by federal or state law are criminally 
proscribed or to alter the penalties provided therein.   The provisions of this ordinance shall apply 
within the unincorporated and incorporated areas of San Benito County.  
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SECTION 2.  TITLE OF ORDINANCE: 
 
This Ordinance is titled “Prohibiting Sales of Flavored Tobacco Products and Single Use Electronic 
Cigarettes.” 
 
SECTION 3.  DEFINITIONS: 
 

 For the purpose of this Chapter, the following words and terms shall have the following meaning: 

“Characterizing Flavor” means a distinguishable taste or aroma, or both, other than the taste or 
aroma of tobacco, imparted either prior to or during the consumption of a tobacco product .  
Characterizing flavors include, but are not limited to tastes or aromas relating to any fruit, 
chocolate, vanilla, honey, candy, cocoa, dessert, alcoholic beverage, menthol, mint, wintergreen, 
herb, or spice.   
 
"Distinguishable" means perceivable by either the sense of smell or taste of an ordinary 
consumer. 
 
“Electronic smoking device” means any device that may be used to deliver any aerosolized or 
vaporized substance to the person inhaling from the device, including, but not limited to, an e-
cigarette, e-cigar, e-pipe, vape pen, or e-hookah. Electronic smoking device includes any 
component, part, or accessory of the device, and also includes any substance that may be 
aerosolized or vaporized by such device, whether or not the substance contains nicotine. 
Electronic smoking device does not include drugs, devices, or combination products authorized 
for sale by the U.S. Food and Drug Administration, as those terms are defined in the Federal 
Food, Drug, and Cosmetic Act.  
 
"Flavored Tobacco Product" means any Tobacco Product that imparts a Characterizing Flavor. 
 
"Labeling" means written, printed, pictorial, or graphic matter upon any Tobacco Product or 
any of its Packaging. 
 
"Packaging" means a pack, box, carton, or container of any kind or, if no other container, any 
wrapping (including cellophane) in which a Tobacco Product is sold, or offered for sale, to a 
consumer. 
 
"Sale," "Sell" or ''to Sell" means any transaction where, for any consideration, ownership is 
transferred from one (1) Person or entity to another including, but not limited to any transfer of title 
or possession for consideration, exchange or barter, in any manner by any means.   
 

"Single Use Electronic Cigarette" means any single-use device or delivery system sold in 
combination with nicotine which can be used to deliver to a person nicotine in aerosolized or 
vaporized form, including but not limited to, a single-use e-cigarette, e-cigar, e- pipe, vape pen, 
or e-hookah. Single use electronic cigarettes shall not include any product that has been approved 
by the Food and Drug Administration for sale as a tobacco cessation product or other therapeutic 
purposes where that product is marketed and sold solely for such approved use.   
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"State" means the State of California.   
 
“Tobacco Product” means:  
 

(1) any product containing, made of, or derived from tobacco or nicotine that is intended for 
human consumption or is likely to be consumed, whether inhaled, absorbed, or ingested by 
any other means, including but not limited to, a cigarette, a cigar, pipe tobacco, chewing 
tobacco, snuff, or snus;  

(2) any electronic smoking device and any substances that may be aerosolized or vaporized by 
such device, whether or not the substance contains nicotine; or  
(3) any component, part, or accessory of (1) or (2), whether or not any of these 
contains tobacco or nicotine, including but not limited to filters, rolling papers, blunt or hemp 
wraps, hookahs, mouthpieces, and pipes.  

 
“Tobacco product” does not mean drugs, devices, or combination products authorized for sale by the 
U.S. Food and Drug Administration, as those terms are defined in the Federal Food, Drug, and 
Cosmetic Act.  
 

"Tobacco Retailer" means any Person who engages in Tobacco Retailing. 
 

"Tobacco Retailing" means selling, offering for sale, exchanging, or offering to exchange for any 
form of consideration, tobacco, Tobacco Products, or Tobacco Paraphernalia without regard to the 
quantity sold, offered for sale, exchanged, or offered for exchange.   
 

 

SECTION 4.    SALE OR OFFER FOR SALE OF FLAVORED TOBACCO PRODUCTS  
  AND SINGLE USE ELECTRONIC CIGARETTES PROHIBITED  
 

A. It shall be a violation of this Chapter for any Tobacco Retailer or any of the 
Tobacco Retailer's agents or employees to sell or offer for sale any Flavored Tobacco Product 
within the incorporated and unincorporated areas of San Benito County. 

 
B. There shall be a rebuttable presumption that a Tobacco Product is a Flavored 

Tobacco Product if a Tobacco Retailer, manufacturer, or any employee or agent of a 
Tobacco Retailer or manufacturer has: 

 
1. Made a statement or claim directed to consumers or to the public that the 
tobacco product has or produces a characterizing flavor; 

 
2. Used text and/or images on the Tobacco Products' labeling or 
packaging to explicitly or implicitly indicate that the Tobacco Product 
imparts a characterizing flavor; or 
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3. Taken action directed to consumers that would be reasonably 
expected to cause consumers to believe the Tobacco Product imparts a 
characterizing flavor. 

 
C. It shall be a violation of this Chapter for any Tobacco Retailer or any of the 

Tobacco Retailer's agents or employees to sell or offer for sale,  any Single Use Electronic 
Cigarette within the incorporated and unincorporated areas of San Benito County.   

 
D. All tobacco retailers are responsible for the actions of their employees 

relating to the sale, offer to sell, and furnishing of tobacco products and single use 
electronic cigarettes at the retail location. The sale of any tobacco product or single use 
electronic cigarette by an employee shall be considered an act of the tobacco retailer.   

 

SECTION 5. ENFORCEMENT 
 

A. Violation of any provision of this Ordinance shall constitute an infraction and will be 
grounds for issuance of a Notice of Violation and assessment of an administrative citation and 
penalty by the County’s Enforcement Officer or its designated Enforcement Agency. 

B. Enforcement Actions under this Ordinance are issuance of an administrative citation 
and assessment of a fine. Any section of this Ordinance may be enforced by the County, or, if agreed 
to, by its designated Enforcement Agency. 

C. A tobacco retailer, is guilty of an infraction and shall be punished by a fine of two 
hundred  fifty dollars ($250) for each violation of this section.  All tobacco retailers are responsible 
for the actions of their employees relating to the sale, offer to sell, and furnishing of tobacco 
products or single use electronic cigarettes at the retail location. The sale of any tobacco product or 
single use electronic cigarette by an employee shall be considered an act of the tobacco retailer. 

   
D. The Enforcement Agency for the provisions of this Ordinance is the County and any 

designated Enforcement Agency authorized by the County to enforce one or more sections of this 
Ordinance. 

 

SECTION 6.  SEVERABILITY 
 
If any provision of this Ordinance or the application thereof is for any reason held to be invalid or 
unconstitutional by a decision of any court of competent jurisdiction, such invalidity shall not affect 
the remaining provisions or application of the remaining provisions of this Ordinance, which can be 
given effect without the invalid provisions or application. 

 

SECTION 7.   EFFECTIVE DATE AND CODIFICATION 
 
This ordinance shall take effect thirty (30) days from the date of its adoption, and prior to the 
expiration of fifteen (15) days from the adoption, thereof shall be published at least one time in a 
newspaper of general circulation in San Benito County, with the names of the Supervisors voting 
for or against the same. 
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In regular session of the Board of Supervisors of the County of San Benito, adopted this _____day 
of ___________________, 2022, on regular roll call of the members of said Board by the 
following vote: 
 
AYES: Supervisor(s) 
NOES: Supervisor(s) 
ABSENT OR NOT VOTING: 
 

Peter Hernandez 
Chair, Board of Supervisors 

 
ATTEST:       APPROVED AS TO LEGAL FORM: 
Vanessa Delgado, Clerk of the Board    San Benito County Counsel 

Barbara J. Thompson 
 
 
By:        By:  
      Clerk of the Board           County Counsel 
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