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Prepared by and after recording return to: 

Town of Hilton Head Island 
1 Town Center Court 
Hilton Head Island, South Carolina 

STATE OF SOUTH CAROLINA ) PATHWAY INSTALLATION 
) AND MAINTENANCE   
)  MEMORANDUM OF UNDERSTANDING 

TOWN OF HILTON HEAD ISLAND  )     (16 POPE AVENUE) 

THIS PATHWAY INSTALLATION AND MAINTENANCE MEMORANDUM OF 
UNDERSTANDING (the “Agreement”) is made and entered into as of the ___ day of 
______________, 2022, by and between the TOWN OF HILTON HEAD ISLAND, SOUTH 
CAROLINA, a body politic and corporate and political subdivision of the State of South Carolina 
(the “Town”), and POPE AVE HILTON HEAD 2021, LLC, a limited liability company in good 
standing and duly authorized to do business in South Carolina (“Owner”), concerning the 
installation, care, and maintenance of certain pathway improvements contemplated in that certain 
application to the South Carolina Department of Transportation (“SCDOT”) for the installation 
and maintenance of a pathway connection at 16 Pope Avenue in front of the newly constructed 
Starbucks located on Hilton Head Island, South Carolina, as more particularly described below. 

RECITALS 

WHEREAS, POPE AVE HILTON HEAD 2021, LLC, as owner of the real property 
located at 16 Pope Avenue (Beaufort County tax parcel identification number R552-015-000-
0150-0000), as more fully described on Exhibit A attached hereto and made a part hereof (the 
"Premises"), desires to operate a Starbucks store, known as Owner, thereon; and  

WHEREAS, Owner desires to install a new segment of pathway connecting to the existing 
pathway within the SCDOT Pope Avenue right of way, to allow for direct ingress and egress onto 
and from the Premises, an excerpt of the site plan demonstrating these planned improvements 
described on Exhibit B is attached hereto and made a part hereof; and 

WHEREAS, SCDOT has required that the Town obtain an encroachment permit in order 
to install the requested pathway; and  

WHEREAS, while the Town is amenable to a pathway connection being installed by 
Owner in the above-described location, the Town expressly conditions its encroachment permit 
application to the SCDOT on the premise that Owner will be solely and exclusively responsible 
for all costs associated with the installation and maintenance of said pathway and that Owner will 
solely and exclusively be responsible for any and all corresponding liability related thereto or 
arising therefrom; and    

WHEREAS, the Parties are entering this Agreement in order to facilitate the installation 
of said pathway; however, the execution of this Agreement shall not be deemed, construed, or 
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interpreted in any way as an acceptance by the Town of any obligation, right, or liability with 
regards to this matter; and 
 
 WHEREAS, the Town and Owner desire to enter into this Agreement regarding the 
matters set forth herein. 
 
 NOW, THEREFORE, in consideration of the mutual benefits, promises and obligations 
set forth herein, the sufficiency of which are hereby acknowledged and accepted by each, the Town 
and Starbuck’s hereby agree as follows: 
 
 The above recitals are incorporated into this Agreement in their entirety and made a part 
hereto of this Agreement. 
 

1. Town Obligations.  Town shall acknowledge to SCDOT that it shall accept for the means 
of the encroachment permit requirements, the maintenance responsibilities of the new 
segment of connecting pathway within the SCDOT right of way, located directly in front 
of the Premises at 16 Pope Avenue, and then convey those maintenance responsibilities 
in perpetuity to Owner.   Town shall coordinate with Owner and the SCDOT at the time 
the necessary permit is secured and provide documentation to Owner for the authorization 
of the installation of the pathway.  For so long as this Agreement is in effect, including 
any renewals or amendments thereof, Owner and its successors and assigns, and their 
respective employees, agents and contractors, shall have a non-revocable license over and 
across the pathway to conduct and perform the installation and maintenance of the 
pathway pursuant to the requirements of the SCDOT permit, including but not limited to 
all of SCDOT policies and procedures for performance of work in public right of ways.  
Furthermore, Town shall cause this Agreement to be filed with the Beaufort County 
Register of Deeds and be responsible for all associated filing fees. Additionally, Town 
shall take any and all additional steps and actions necessary to enable Owner to perform 
its obligations hereunder in compliance with any laws, regulations, and other 
requirements.  In the event Owner (or its successors or assigns) is, at any time, prohibited 
by applicable law, rule or regulation from performing any of its obligations hereunder, it 
shall be excused from such performance until such time as the prohibition has been 
resolved to allow Starbuck’s to continue its performance hereunder.   
 

2. Owner Obligations.  Owner shall apply to SCDOT for an encroachment permit and be 
the permittee for the installation and ultimate maintenance of new segment of connecting 
pathway within the SCDOT right of way, located directly in front of the Premises at 16 
Pope Avenue.  Owner acknowledges and agrees that, at no cost to the Town, Owner shall 
provide for the installation of the pathway as approved by SCDOT and contemplated in 
the encroachment permit, and the maintenance of the pathway with such obligation 
running with the land and becoming the affirmative obligation of any future successor or 
assigns. Owner shall carry appropriate amounts of insurance for any claims that may arise 
from the installation or maintenance of the pathway.  This Agreement shall be enforceable 
against Owner and any successor-in-interest of Owner and shall survive the purchase, 
merger, or other succession of Owner.  Owner is obligated to disclose the terms of this 
Agreement to any potential purchaser, assignee or successor of Owner.   



DRAFT 
 

3 
 

 
3. Maintenance Standards.  Maintenance standards shall be those standards established by 

the SCDOT pursuant to SCDOT Guidelines as may be changed, modified or amended 
from time to time.  Owner is hereby authorized to continuously enter the encroachment 
permit area, subject to the SCDOT encroachment permit conditions for the purpose of 
performing such maintenance.  

 
4. Mutual Cooperation & Notice.  Notwithstanding anything contained herein, the Town 

and Owner each agree to cooperatively pursue their obligations set forth herein in good 
faith.  All notices to be provided hereunder shall be provided in writing and delivered by 
U.S. Mail or by email to the following: 

 
If to Town, To:  Hilton Head Island Town Manager 
   1 Town Center Court 
   Hilton Head Island, South Carolina 
   Phone: 843-341-4705 
 
With Copy to: Hilton Head Island Town Attorney 
   1 Town Center Court 
   Hilton Head Island, South Carolina  
   843-785-5551 
 
If to Owner, To: _____________________________ 
 
   _____________________________ 
 
   _____________________________ 
 
   _____________________________ 
. 
 
With Copy to: _____________________________ 
 
   _____________________________ 
 
   _____________________________ 
 
   _____________________________ 
       

5. Modifications.  This Agreement cannot be changed orally, and no executory agreement 
shall be effective to waive, change modify or discharge it in whole or in part unless such 
executory agreement is in writing and is signed by both parties hereto. 

 
6. Entire Agreement.  This Agreement contains the entire agreement between the parties 

pertaining to the subject matter contained herein and fully supersedes all prior written or 
oral agreements and understanding between the parties pertaining to such subject matter. 
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7. Default.  In the event of a default by either party, the non-defaulting party may seek any 

available remedy in equity or at law as a result of such failure to perform, including but 
not limited to any action for specific performance of obligations recited in this Agreement. 

 
8. Cost of Enforcement/Attorney Fees.  In the event of a default, failure to perform or 

other breach of this Agreement, the defaulting party shall reimburse the non-defaulting 
party or parties for all costs and expenses reasonably incurred by the non-defaulting party 
in connection with the enforcement of this Agreement, including reasonable attorney’s 
fees for pursuing court action.   

 
9. Indemnification.  Owner agrees to hold harmless, defend and indemnify Town and 

SCDOT as required pursuant to the SCDOT encroachment permit, for any liability, 
claims, or damages made against the Town and/or SCDOT, as applicable, arising from 
Starbucks’ performance of the installation or maintenance of the pathway contemplated 
herein, during the term of this Agreement including any renewals or amendments thereof.  
In the event Starbucks’ contracts with a third party for the installation and/or maintenance 
of the landscaped median, such contract shall include a hold harmless and indemnification 
for the Town and SCDOT.   

 
10. Independent Agreement.  This Agreement, in no way, shall expand, broaden, limit, 

negate, change, alter or amend any prior understandings or agreements between Owner 
and the Town, except as expressly provided herein. 

 
11. Counterparts.  This Agreement may be executed in multiple counterparts, and all such 

executed counterparts shall constitute the same agreement. The parties agree that this 
Agreement may be communicated by use of a fax or other electronic means, such as 
electronic mail and the internet, and that the signatures, initials and handwritten or 
typewritten modifications to any of the foregoing shall be deemed valid and binding upon 
the parties as if the original signatures, initials and handwritten or typewritten 
modifications were present on the documents. 

 
12. Severability.  If any provision of this Agreement is determined by a court of competent 

jurisdiction to be invalid or unenforceable, the remainder of this Agreement shall 
nonetheless remain in full force and effect. 

 
13. Disclaimer of Relationship.  Nothing contained in this Agreement, nor any act of the 

Town and/or Starbuck’s shall be deemed or construed by any of the parties or by any third 
person, to create any joint venture or partnership between the parties.  

 
14. Applicable Law.  This Agreement is enforceable in the State of South Carolina and shall 

in all respects be governed by, and constructed in accordance with, the substantive Federal 
laws of the United States and the laws of the State of South Carolina.  Any claims for 
default, non-performance or other breach shall be filed in Beaufort Town, South Carolina. 
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15. Captions.  The section headings appearing in this Agreement are for convenience of 
reference only and are not intended to any extent for the purpose, to limit or define the 
test of any section or any subsection hereof. 

 
16. Construction.  The parties acknowledge that the parties and their counsel have reviewed 

and revised this Agreement and that the normal rule of construction to the effect that any 
ambiguities are to be resolved against the drafting party shall not be employed in the 
interpretation of this Agreement or any exhibits or amendments hereto. 

 
17. Further Assurances.  Each party hereto shall execute and cause to be delivered to each 

other such instruments and other documents, and shall take such other actions, as such 
other party may reasonably request to carry out any of the terms of this Agreement. 

 
18. Successors and Assigns.  All provisions of this Agreement shall run with the land and 

bind and inure to the benefit of each party and each party’s respective heirs, executors, 
legal representatives, successors, successors in title and assigns. The words “Starbuck’s” 
and “Town” shall include their heirs, executors, administrators, successors, and assigns, 
as the case may be. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

[Signatures on Following Pages] 
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed, by their 
hands and seals, this ______   day of _________, 2022. 

 

 

WITNESSES:       As to Town: 

 

____________________________    _________________________ 
Witness (non-notary)      Print Name: Marc Orlando 

____________________________    Its:  Town Manager 
Witness (notary) 
 

 

 

 

State of South Carolina  ) 
     )   Acknowledgment 
Town of Hilton Head Island   ) 
 

 

I, _________________, do hereby certify that Marc Orlando, in his capacity as Hilton Head Island 
Town Manager, personally appeared before me this day and acknowledged the due execution of 
the foregoing instrument.    

 

 Witness my hand and official seal this ____ day of _____________, 2022. 

 

 

    __________________________________  

    Notary Public of South Carolina 

    My commission expires: 
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WITNESSES:       As to Starbuck’s: 

 
____________________________    By: _________________________ 
Witness 1 (non-notary)     Print Name:  

____________________________    Its:   
Witness 2 (notary) 
 

 

 

 

STATE OF SOUTH CAROLINA  ) 

      )  ACKNOWLEDGMENT 

TOWN OF HILTON HEAD ISLAND ) 

 

 I ____________________, a Notary Public for the state and Town aforesaid, do hereby 
certify that ________________________, acting in his capacity as __________ of 
_________________________________________________(the "Company"), personally 
appeared before me this day and acknowledged before me the due execution of the foregoing 
instrument as the act and deed of the Company for the purposes stated in the instrument and he is 
personally known to me. 

       

Witness my hand and official seal 

this ___ day of _____, 2022           

                                                               

      Printed Name:________________________ 

Notary Public for                

My Commission Expires:   

 

[SEAL] 
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EXHIBIT A 
 

LEGAL DESCRIPTION OF PREMISES 
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East. a «#stance of 300Al0 fael. lO a c:ooc,ete moruJrnant lhfrlae So\Jtli SS"40' £as!,, a 
dislanooof 120.00feet lo lheQffl:rol.e monument at the pn;n1 of beginning, allaf whlchwlll 
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3922 at ·l"agg 801 
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'f!11s lletrlg 1he oSalll9 propeny CIO/IVe,ed bl ~ e wlltlti G<ltntor bY Deed nf Pope 
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EXHIBIT B 

SITE PLAN EXCERPT SHOWING PROPOSED PATHWAY IMPROVEMENTS 

• 
... 

Area of Mafnt.,nance Responslblllty 
Being Transferred 

I 

SCOOT RIW Filo 7, Q17 
10/30/73 Sheet 6 




