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MEMORANDUM Planning Department

Ethics above all else...   Service to others before self...  Quality in all that we do.

Regular Meeting Date:    January 18, 2022

To: City Council

From: Erica J. Martin, Planning Director

Date: December 10, 2021

SUBJECT:
An Ordinance related to Outdoor Dining, amending Chapter 56, Supplemental Standards, 
Article IV, Standards Applicable to Commercial Districts, Section 56-126, Outdoor Dining, of 
the Code of Ordinances, City of Naples; pursuant to Text Amendment 21-T8; providing a 
severability clause; providing a repealer provision; and providing an effective date.

SUMMARY:  
City Council is asked to consider amending Section 56-126 of the Code of Ordinances related 
to outdoor dining regulations to a) clarify when a new outdoor dining permit is required; b) allow 
for administrative approval of outdoor dining permits in certain instances; c) require the provision 
of a Life Safety Plan with the application submittal; d) provide a temporary permit for businesses 
changing ownership or name only; and e) amend the suspension and revocation procedures for 
outdoor dining permits.

BACKGROUND:
Outdoor dining permits were established in the Code in 2001 (Ordinance 01-9211). At that time 
there were two separate review processes for dining on public property and on private 
property. The process required City Council approval of outdoor dining on public property 
when it exceed 100 square feet in area. Outdoor dining on public property that was less than 
100 square feet was approved administratively. Outdoor dining on private property was 
reviewed administratively. Outdoor dining in the Fifth Avenue South Special Overlay District 
required the approval of the Staff Action Committee (SAC).

The Code relating to outdoor dining was subsequently amended in 2006, 2011, 2012 and 
2016. After the elimination of the SAC or Fifth Avenue South Action Committee, the Design 
Review Board has reviewed outdoor dining in the Fifth Avenue South Overlay District. The 
2011 amendments provided for the combination of the regulations for outdoor dining on public 
and private property and established the previous regulations (with amendments in 2012 and 
2016) under Section 56-126, which provided that all applications for outdoor dining would be 
reviewed administratively, except for outdoor dining on public property exceeding 100 square 
feet in area for a single establishment; outdoor dining on public property that is not directly 
abutting the storefront of the restaurant which it serves; outdoor dining on public property 
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abutting U.S. 41; and the establishment or expansion of outdoor dining facing a residential
zoning district. 

Most outdoor dining establishments in the City are on private property and many do not 
exceed 100 square feet. The majority of outdoor dining on public property is within the Fifth 
Avenue South Special Overlay District.  Pursuant to the Code, outdoor dining within the 
overlay district is reviewed by the Design Review Board and, ultimately, approved by City 
Council. In response to concerns regarding the impact on the public sidewalk, staff has not 
recommended in favor of outdoor dining separated from the storefront west of 8th Street South 
along Fifth Avenue South. Outside of Fifth Avenue South, dining on public property is rare. 
Dining in the Third Street South district is on private property as are most dining areas within 
planned development districts (PD). 

At the September 16, 2019 City Council Workshop, City Council discussed the approval 
process for outdoor dining and approved a Resolution declaring a zoning in progress at the 
October 2, 2019 City Council meeting requiring City Council approval of all outdoor dining 
permits for six months in order to allow the City to consider if changes to the process were 
necessary.  On February 19, 2020 City Council passed Resolution 2020-14457 which revised 
the review process to require that all applications for outdoor dining would require the approval 
of City Council.

City Council discussed outdoor dining again at the February 16, 2021 Workshop, specifically 
the issues of submittal requirements, review procedures, parking requirements, the inclusion of 
a revocation clause, and what triggers the need for a business owner to obtain a new Outdoor 
Dining permit when a business changes over. Council reached consensus on the following 
items: 

 Consensus to amend the submittal requirements section of the Code to require
provision of a Life Safety Floor Plan to be reviewed by the Fire Department prior to 
issuance of an outdoor dining approval. 

 Consensus for Council to continue reviewing all outdoor dining permits. 
 Consensus for staff to present information on different parking ratios in the various 

districts at a future meeting. 
 Consensus to amend the Code to add a revocation clause for outdoor dining that would 

allow City Council reconsideration and possible revocation after two verified violations in
any 12-month period. 

 Consensus that a change of business would follow the business tax receipt track. 
 Consensus that the language in the Code for live entertainment and outdoor dining 

should be consistent.
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City Council reviewed this item again at their September 13, 2021 Workshop and directed Staff 
to move forward with the amends to the submittal requirements (Life Safety Plan), revocation 
clause, and change of business sections of the Code.

Submittal requirements:
Prior to Council’s review, all outdoor dining petitions are reviewed by Planning, Fire, and Code 
Enforcement staff for compliance with all applicable Codes and regulations. To complete his 
review, the Fire Marshal requires the submittal of a Life Safety Floor Plan consistent with the 
Florida Fire Prevention Code, NFPA 101, Chapter 12, as provided below:

“12.4.1.4.3 Life Safety Floor Plans. Life safety floor plans of each level shall be provided–as 
applicable–with the following:
(1) Occupant load, exit location, egress capacity, main entrance/exit, horizontal exits, travel 

distance, and exit discharge
(2) Fire barriers, smoke barriers, and smoke partitions
(3) Areas of smoke-protected assembly occupancy
(4) Separate smoke-protected areas or zones
(5) Areas of other occupancy type and separations
(6) Unprotected vertical openings
(7) Event plans for each anticipated type of event depicting the following:
(a) Seating configuration
(b) Exhibit booth layout
(c) Stage location
(d) Occupant load, egress capacity required, exits provided, and travel distance
(e) Any floor or stage use restrictions
(f) Plan and/or section drawing indicating areas where the roof construction is more than 50 ft (15 

m) above floor level and areas where sprinkler protection is omitted
(g) Areas of refuge — interior and exterior”

Pursuant to Section 56-126(d)(1) of the Code, the outdoor dining plan is also required to depict 
all elements, including, but not limited to: heaters, umbrellas, hostess stands, fans, sigs, menu 
boards, planters, lighting, etc. The plan must provide dimensions of all elements, as well as 
dimensions between all elements and of the egress paths. 

“(d) Submittal requirements; criteria for issuance of permit. 

(1) A completed application and the following documents will be required. All plans will 
include a floor plan, location of refuse containers, layout of all tables, chairs and other 
furniture, parking meters, fire hydrants, street furniture, portable signs, and pedestrian 
ingress and egress and dimensioned sketch of the seating area. In addition, 
photographs, drawings or manufacturers' brochures describing the appearance of the 
proposed tables, chairs, umbrellas or other objects related to the outdoor dining must be 
provided.”
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The Florida Fire Prevention Code, NFPA 101, Chapter 7, provides required dimensions for 
seating (Table 7.3.1.2 Occupant Load Factor), aisles, and egress paths (Section 12.2.5.7 Aisle 
Accessways Serving Seating at Tables). These Code sections are included in the agenda 
material attached. 

PROPOSED AMENDMENT:
Staff recommends that the Code be amended to require the provision of a Life Safety Floor 
Plan consistent with the Florida Fire Prevention Code, NFPA 101, to be reviewed by the Fire 
Department prior to the issuance of an outdoor dining approval. This would include the Life 
Safety Floor Plan regulations in Chapter 12, as well as the dimension regulations in Chapter 7 
(provided in attached document titled ‘Florida Fire Prevention Code – Applicable Sections’).

Revocation Clause
During the discussion, City Council expressed a desire to implement a revocation clause for 
outdoor dining that would be similar to the live entertainment section of the Code of 
Ordinances.  The current outdoor dining section (56-126(f)) of the Code provides the following 
related to revocation of outdoor dining permits:

“Sec. 56-126. Outdoor dining.

(f) Revocation or suspension of permit; suspension of outdoor dining in case of special 
events, emergencies, etc.

(1) The approval of an outdoor dining permit is conditional at all times. An outdoor dining 
permit may be revoked or suspended by the city manager upon a finding that one or 
more conditions of this section have been violated, the outdoor dining is not operated 
in a manner that is consistent with the approved permit or the outdoor dining is being 
operated in a manner which constitutes a nuisance, that unduly impedes or restricts 
the movement of pedestrians or that in any way constitutes a liability. The revocation 
or suspension will be in writing, setting forth specific reasons and providing an 
effective date. 

(2) Outdoor dining may be suspended by the city manager for community or special 
events, utility, sidewalk or road repairs, or emergency situations or violations of 
provisions contained herein. The length of the suspension will be for a duration as 
determined necessary by the city manager. Removal of all tables, chairs and related 
obstructions will be the responsibility of the restaurant owner/operator.” 

Section 56-125(g) of the Code of Ordinances addresses the revocation of live entertainment 
permits as follows:  

“Sec. 56-125. - Live entertainment permit.

(g) Revocation of permits. A live entertainment permit will be brought before city council for 
reconsideration and possible revocation after two verified live entertainment violations in 
any 12-month period or where the city manager has determined that the violations warrant 
review. A separate agenda item will be scheduled for a public hearing in order for city 
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council to consider temporary or permanent revocation of a live entertainment permit. The 
city council may revoke a previously approved live entertainment permit upon making 
either of the following findings: 

(1) The operation of the live entertainment has violated an ordinance or any of the 
conditions of approval including the standard conditions outlined in subsection 
(e) of this section; 

(2) The operation of the live entertainment is detrimental to the general health, 
safety and welfare of the citizens of the city. “

PROPOSED AMENDMENT:
The Planning Advisory Board recommended the following alteration to the existing revocation
provision in Section 56-126(f) for all outdoor dining permits:

(f) Revocation or suspension of permit; suspension of outdoor dining in case of special 
events, emergencies, etc.

(1) The approval of an outdoor dining permit is conditional at all times. An outdoor 
dining permit may be revoked or suspended by the city manager upon a finding 
that one or more conditions of this section have been violated, the outdoor dining is 
not operated in a manner that is consistent with the approved permit or the outdoor
dining is being operated in a manner which constitutes a nuisance, that unduly 
impedes or restricts the movement of pedestrians or that in any way constitutes a 
liability. The revocation or suspension will be in writing, setting forth specific 
reasons and providing an effective date.

(2) An outdoor dining permit will be brought before city council for reconsideration and 
possible revocation after two verified violations of the permitted outdoor dining in
any 12-month period or where the operation of the outdoor dining has violated an 
ordinance or any of the conditions of approval including the standard conditions 
outlined in subsection (d) of this section or is detrimental to the general health, 
safety and welfare of the citizens of the city and the city manager has determined 
that the violations warrant review. A separate agenda item will be scheduled for a 
public hearing in order for city council to consider temporary or permanent 
revocation of an outdoor dining permit. 

Change of business
Section 56-126(c)(5) of the Code of Ordinances provides that an Outdoor Dining permit is 
nontransferable to another establishment; however, the Code does not specify whether that 
includes a change of business owner, business name, management, or restaurant type (menu, 
type of cuisine), etc. The relevant portions of these Code sections are provided below:

“Sec. 56-126. - Outdoor dining.
. . .
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(c) Permit. 
. . .

(5) Such permit will not be transferable in any manner. The permit will run only with 
the business and not the land, in the location and configuration approved. A 
change in the location will require a new permit application. The grant of a 
permit does not create a vested right in outdoor dining. 

Historically, Staff has not required a new permit in the case where a business changes name 
and/or type, but the ownership remains the same. 

City Council discussed this issue at the February 16, 2021 Workshop and determined that a 
change of business should follow the business tax receipt track. Pursuant to Sections 34-75 
and 34-76 of the Code of Ordinances, a new business tax receipt is required when there is a 
change to the business location, name, or ownership. 

“Sec. 34-75. Transfer—Location or change of name.

The business tax receipt may be transferred from one location to another and businesses may 
change their name, provided: 

(1) The business tax receipts are presented to the city manager for the approval of such 
transfer or name change. 

(2) No such business tax receipt shall be transferred or changed without the approval of the 
city manager as to the conformance of the proposed new location to zoning regulations of 
this Code. 

(3) The applicant shall apply for the transfer or name change before the business is moved 
to the new location or before the business name is changed. 

(4) The fee for the location transfer or name change is ten percent of the annual license tax, 
but not less than $3.00, nor more than $25.00. 

Sec. 34-76. Same—Change of ownership.

The business tax receipt issued by the city may be transferred with the approval of the city 
manager with the businesses for which they were taken out, except as otherwise provided 
by law, when there is a bona fide sale and transfer of the property used and employed in 
the business as stock in trade and not otherwise, subject, however, to the following 
conditions: 

(1) The purchaser shall file an application for transfer of a business tax receipt, and shall 
qualify in all respects as provided by law and by this Code as an applicant for a business 
tax receipt, as if the purchaser had applied for the business tax receipt in the first 
instance. 

(2) If subsection (1) of this section is not complied with, a business tax fee in the full amount 
as provided in this article shall be payable. 

(3) If the applicant has been exempted from payment of all or any part of the business tax 
therefor, the business tax receipt shall not be transferable under this section. 

(4) The fee for the change of ownership is ten percent of the annual license tax, but not less 
than $3.00, nor more than $25.00.” 
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City Council reviewed this item at their September 13, 2021 Workshop and directed Staff to 
amend section 56-126(c)(5) to specify that a new live entertainment permit will be required for 
any change to the business location, business name, business operator, or business 
ownership, including a change of majority ownership, or a change to the approved Life Safety 
Floor Plan or to the tables, chairs, furniture, umbrellas, or other objects on the approved 
seating plan.

Permit review:
Section 56-126(c)(1) of the Code was amended in February 2020 to require that all 
applications for outdoor dining are reviewed and approved by City Council. 
“(c) Permit. 

(1) Application for outdoor dining will be made to the city manager. All applications will require 
the approval of city council. City council will review the petition for consistency with the 
applicable criteria for the issuance of a permit and may apply conditions as necessary to 
ensure continued compliance with the criteria.”

Since the amendment, the Planning Department has received 31 applications for outdoor 
dining. City Council has reviewed 13 of these requests, 7 are still within the staff review period, 
8 have been withdrawn subsequent to staff review, and 3 are scheduled for upcoming City 
Council meetings.

When City Council amended the Code to require review of all outdoor permits, they expressed 
two main concerns. The first concern was a lack of clear regulations in the Code relative to 
distance between tables, dimensions of egress paths, etc. A second concern was the approval 
of outdoor dining within the Bayfront PD. The previous version of the Bayfront Planned 
Development included an ambiguity over the right of certain restaurants to provide outdoor 
dining. The Planned Development has since been revised to specify which units within the PD 
are allowed outdoor dining, as well as the exact square footage and number of tables that may 
be permitted for each. Additionally, the PD provides that outdoor dining may be allowed for 
those specific units, subject to each obtaining and maintaining an Outdoor Dining permit in 
accordance with the Code of Ordinances, as amended from time to time.

During their discussion on September 13, 2021, City Council considered whether certain 
changes, such as changes to the business name or the business ownership, provided that the 
Life Safety Plan remains unchanged and there have not been any reported violations of the 
permit, could be approved administratively. This would ensure proper tracking of the permits 
while providing efficient processing of minor changes. City Council did not reach a consensus 
on which items could/should be reviewed administratively.

The Planning Advisory Board recommended the following revisions to Section 56-126(c)
relative to the issuance of an outdoor dinging permit:
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 Include “business operator” as a change that would require the issuance of a new 
permit.

 Allow changes to business name, business operator, and/or business owner to be 
approved administratively, provided that no changes are proposed to the Life Safety 
Plan or other conditions of the approved permit and there have been no verified 
violations of the approved permit. Notify City Council of these administrative approvals 
by placing them on the Consent Agenda.

 Include an allowance for a business with an approved permit to operate for up to 6 
months under the approved permit while they seek approval of a new permit from City 
Council for changes to the Life Safety Plan or other conditions of the permit.

PLANNING ADVISORY BOARD RECOMMENDATION:
The Planning Advisory Board reviewed this item on October 13, 2021 and voted 7 to 0 to 
recommend approval of the text amendment to City Council, subject to revisions.

FIRST READING:
City Council approved the proposed Ordinance at First Reading on November 3, 2021, 
requesting the following amendments:

 Ensure that it is clear throughout the Ordinance when approval is administrative vs. City 
Council

 Replace the term “petition” with “application” throughout
 Clarify that public notice is for those applications requiring City Council approval only
 Amend Section (f) to provide that outdoor dining permit violations will be reviewed by 

the Code Enforcement Board.

SECOND READING:
City Council heard the proposed Ordinance at Second Reading on December 1, 2021, and 
continued the item requesting the following amendments:

 Ensure that the administrative issuance of a permit for a change of business owner, 
name, or operator is only for permits that are in good standing.

 Use the term “business tax receipt” instead of “occupational license.”
 Clarify the last sentence of subsection (c)(1) – remove “City Council”
 Add the language “to the City” after “constitutes a liability” to subsection to subsection (f) 

on Page 5
 Define “verified violation”.
 Remove the words “restaurant owner” from subsection (f)(4) because we now define the 

term “operator”.
 Clear up subsection (d)(1) to remove the reference to parking meters.
 Refine the definition of the term “operator”.
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The suggested revisions have been incorporated into the attached revised Ordinance for City 
Council review.

RETURN ON VISION:
In keeping with the initiative and priority of promoting OUR ECONOMY, the proposed 
amendment allowing for the administrative approval of minor changes to business ownership, 
name, or operator, will streamline the outdoor dining approval process. This will allow 
businesses within the City to provide a valuable asset to the operation of their business, which 
will enhance the likelihood of success of establishments in the City and contribute to the
Economic Health and Vitality of the City. 

“We aim to keep our economy vibrant by supporting local businesses that enhance our 
small-town character.”

“We support maintaining the distinct character and charm that distinguish our 
commercial districts as premier, mixed-use environments for strolling, dining, for goods 
and services in scale with surrounding neighborhoods.”

Consistent with the initiative and priority of promoting OUR GOVERNANCE – High performing 
government – the proposed amendment requiring the issuance of a new permit for all changes 
to an approved permit will allow for consistent and transparent tracking of all permits. This will 
aid in the enforcement of permit conditions and ensure a high level of service to the residents 
of the City.

“We support our City government to be proactive, engaging, and responsive to ensure 
high levels and quality of service for current and future generations of residents.”

RECOMMENDED ACTION:
City Council adopt on Second Reading an Ordinance related to Outdoor Dining, amending 
Chapter 56, Supplemental Standards, Article IV, Standards Applicable to Commercial Districts, 
Section 56-126, Outdoor Dining, of the Code of Ordinances, City of Naples; pursuant to Text 
Amendment 21-T8; providing a severability clause; providing a repealer provision; and 
providing an effective date.


