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ENERGY SAVINGS PERFORMANCE CONTRACT (“ESPC”)

THIS ENERGY SAVINGS PERFORMANCE CONTRACT (the “ESPC” or “Contract”) is between Columbia County, and 
(the “Owner”), and:

Company Ameresco, Inc Contract # 88707
Address 9700 SW Capitol Hwy, Suite 110 Project Phase 1
City, State Zip Portland, OR 97219 Tax ID # 04-3512838
Phone 503.290.1285 Date 12/14/21 1/5/2022

(the “ESCO” or “Consultant”) (collectively Owner and Consultant are referred to as the "Parties"). This Contract is 
for all Services related to completion of the project more particularly described as follows (the “Project”):

The following contract details the terms for the Energy Savings Performance Contract Project for Columbia County 
Oregon (Columbia County ESPC).  This project scope addresses the renovation of the historic John Gumm School 
at 251 St. Helens Street in St. Helens, Oregon. The scope also addresses a selective tenant improvement at the 
Columbia County Courthouse Annex located at 230 Strand Street in St. Helens, Oregon.  Additional energy 
efficiency measures at the remainder of the counties properties will be selectively considered as part of this ESPC 
project.

The work to be performed under this contract shall commence as soon as the ESCO has been officially notified to 
proceed (the “Effective Date”). No Services shall be performed prior to the Effective Date. The Contract shall 
expire, unless otherwise terminated or extended, on December 31, 2024. The expiration or termination of the 
Contract shall not extinguish, prejudice, or limit either Party’s right to enforce this Contract with respect to any 
default or defect in performance that has not been cured.

Generally, the Services to be performed by Consultant on the Project consist of the following (the “Services”):

1) PHASE 1, PART A: TECHNICAL ENERGY AUDIT (“Phase 1, Part A” or “Audit, Part A” or “TEA”)
2) PHASE 1, PART B: PROJECT DEVELOPMENT PLAN (“Phase 1, Part B” or “Audit, Part B” or “PDP”)
3) PHASE 2: CONSTRUCTION
4) PHASE 3: MEASUREMENT & VERIFICATION

ENERGY SAVINGS GUARANTEE - Guarantee the Project’s projected energy savings

The Services are more specifically described in Division 1, Section 3, which includes the delivery schedule for such 
Services. ESCO shall perform the Services in accordance with the terms and conditions of this Contract.

THIS CONTRACT CONSTITUTES THE ENTIRE AGREEMENT BETWEEN THE PARTIES ON THE SUBJECT MATTERS 
ADDRESSED HEREIN. THE TERMS OF THIS CONTRACT CANNOT BE WAIVED, ALTERED, MODIFIED, SUPPLEMENTED 
OR AMENDED, IN ANY MANNER WHATSOEVER, EXCEPT BY WRITTEN INSTRUMENT SIGNED BY THE PARTIES AND 
CONTAINING ALL REQUIRED OWNER APPROVALS. ANY SUCH WAIVER, ALTERATION, MODIFICATION, 
SUPPLEMENTATION OR AMENDMENT SHALL BE EFFECTIVE ONLY IN THE SPECIFIC INSTANCE AND FOR THE 
SPECIFIC PURPOSE GIVEN. THERE ARE NO UNDERSTANDINGS, AGREEMENTS, OR REPRESENTATIONS, ORAL OR 
WRITTEN, REGARDING THIS CONTRACT EXCEPT AS CONTAINED, INCORPORATED OR REFERENCED HEREIN. 
CONSULTANT, BY THE SIGNATURE BELOW OF ITS AUTHORIZED REPRESENTATIVE, HEREBY ACKNOWLEDGES THAT 
IT HAS READ THIS CONTRACT, UNDERSTANDS THIS CONTRACT, AND AGREES TO BE BOUND BY ALL OF THIS 
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CONTRACT’S TERMS AND CONDITIONS. THIS CONTRACT, AND ANY AMENDMENTS TO IT, MAY BE EXECUTED IN
COUNTERPARTS (EACH OF WHICH SHALL BE AN ORIGINAL AND ALL OF WHICH SHALL CONSTITUTE BUT ONE AND 
THE SAME INSTRUMENT) OR IN MULTIPLE ORIGINALS. A FAXED FORM OF THIS CONTRACT OR ANY AMENDMENT 
THERETO, EXECUTED BY ONE OR MORE OF THE PARTIES, WILL CONSTITUTE A COUNTERPART HEREOF, AS LONG 
AS THE COUNTERPART BEARING THE PARTY’S ORIGINAL SIGNATURE IS PROMPTLY TRANSMITTED TO THE OTHER 
PARTY AND RECEIVED BY THAT PARTY FORTHWITH.

Agreed To and Signed By:

ESCO: Date:

Signature

Ron Haxton, Vice President Northwest Region

BOARD OF COUNTY COMMISSIONERS
FOR COLUMBIA COUNTY, OREGON

Owner:  Date:
Margaret Magruder, Chair

Date:
Casey Garrett, Commissioner

Date:
Henry Heimuller, Commissioner
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STANDARD TERMS AND CONDITIONS
1. RELATIONSHIP OF THE PARTIES
1.1. Consultant shall provide the Services for the 
Project in accordance with the terms and conditions of 
this Contract. Consultant's performance of Services shall 
be as a professional consultant to Owner to carry out the 
Project and to provide the technical documents and 
supervision to achieve Owner's Project objectives.
1.2. In administering this Contract, Owner may retain 
the services of an independent project manager and other 
consultants as needed to fulfill Owner’s objectives.
1.3. Consultant shall provide a list of all sub-
consultants which Consultant intends to utilize on the 
Project (the “Sub-consultants”). This list shall include such 
information on the qualifications of the Sub-consultants 
as may be requested by Owner. Owner reserves the right 
to review the Sub-consultants proposed. Consultant shall 
not retain a Sub-consultant to which Owner has a 
reasonable objection.
1.4. Consultant acknowledges that this Contract was 
awarded on the basis of the unique background and 
abilities of the key personnel of Consultant and Sub-
consultants identified by Consultant (collectively, the “Key 
Personnel” and individually, the “Key Person”). Therefore, 
Consultant shall make available Key Personnel as 
identified in its proposal. Consultant shall provide to 
Owner a list of the proposed Key Personnel to be assigned 
to the Project. This list shall include such information on 
the professional background of each Key Person as may be 
requested by Owner. If any Key Person becomes 
unavailable to Consultant, the Parties shall mutually agree 
upon an appropriate replacement. Without prior notice 
to, and the written consent of, Owner, Consultant shall 
not: (i) re-assign or transfer any Key Person to other duties 
or positions so that the Key Person is unable to fully 
perform his or her responsibilities under the Contract; (ii) 
allow any Key Person to delegate to anyone his or her 
performance of any management authority or other 
responsibility required under the Contract; or (iii) 
substitute any Key Person. Any of these actions shall 
constitute a material breach of the Contract. Consultant 
shall remove any individual or Sub-consultant from the 
Project if so directed by Owner in writing following 
discussion with Consultant, provided that Consultant shall 
have a reasonable time period within which to find a 
suitable replacement.
2. CONSULTANT'S RESPONSIBILITIES; 
REPRESENTATIONS AND WARRANTIES
2.1. Consultant agrees that:
2.1.1. The phrase “Standard of Care” that is used in this 
Contract is defined as follows: the same professional skill, 
care, diligence and standards as other professionals 

performing similar services under similar conditions (the 
“Standard of Care”);
2.1.2. Consultant shall perform all Services in 
accordance with the Standard of Care;
2.1.3. Consultant shall prepare, in accordance with the 
Standard of Care, all drawings, specifications, deliverables 
and other documents so that they accurately reflect, fully 
comply with and incorporate all applicable laws, rules, and 
regulations, and so that they are complete and functional 
for the purposes intended, except as to any deficiencies 
which are due to causes beyond the control of Consultant;
2.1.4. Consultant shall be responsible for correcting any 
inconsistencies, errors or omissions in the drawings, 
specifications, deliverables and other documents 
prepared by Consultant at no additional cost to Owner;
2.1.5. Owner’s review or acceptance of documents 
shall not be deemed as approval of the adequacy of the 
drawings, specifications, deliverables and other 
documents. Any review or acceptance by Owner will not 
relieve Consultant of any responsibility for complying with 
the Standard of Care;
2.1.6. Except as specifically provided, Consultant shall, 
at no additional cost to Owner, render assistance to 
Owner in resolving problems or other issues relating to 
the Project design or to specified materials;
2.1.7. During the term of the Contract, Consultant shall 
obtain, hold, maintain and fully pay for all licenses and 
permits required by law for Consultant to conduct its 
business and perform the Services. During the term of the 
Contract, Owner shall pay for and Consultant shall obtain, 
hold and maintain all licenses and permits required for the 
Project, unless otherwise specified in the Contract.
Consultant shall review the Project site and the nature of 
the Services and advise Owner throughout the course of 
the Project as to the necessity of obtaining all Project 
permits and licenses, the status of the issuance of any 
such permits and licenses, and any issues or impediments 
related to the issuance or continuation of any such 
permits and licenses; and
2.1.8. Consultant shall pay all Sub-consultants and other 
subcontractors as required by Consultant’s contracts with 
those Sub-consultants and subcontractors. Consultant 
agrees that Owner has no direct or indirect contractual 
obligation or other legal duty whatsoever to pay the Sub-
consultants and other subcontractors of Consultant or 
otherwise ensure that Consultant makes full and timely 
payment to those Sub-consultants and subcontractors for 
services performed on the Project.
2.2. Consultant represents and warrants to Owner 
that:
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2.2.1. Consultant has the power and authority to enter 
into and perform this Contract; the persons executing this 
Contract on behalf of Consultant have the actual authority 
to bind Consultant to the terms of this Contract;
2.2.2. When executed and delivered, this Contract shall 
be a valid and binding obligation of Consultant 
enforceable in accordance with its terms; the provisions 
of this Contract do not conflict with or result in a default 
under any agreement or other instrument binding upon 
Consultant and do not result in a violation of any law, 
regulation, court decree or court order or other legal 
process applicable to Consultant;
2.2.3. Consultant shall, at all times during the term of 
this Contract, be duly licensed to perform the Services, 
and if there is no licensing requirement for the profession 
or Services, be duly qualified and competent;
2.2.4. Consultant is an experienced firm having the skill, 
legal capacity, and professional ability necessary to 
perform all the Services required under this Contract and 
to design and administer a project having the scope and 
complexity of the Project;
2.2.5. Consultant has the capabilities and resources 
necessary to perform Consultant's obligations under this 
Contract;
2.2.6. Consultant is, or shall become, in a manner 
consistent with the Standard of Care, familiar with all 
current laws, rules, and regulations which are applicable 
to the design and construction of the Project;
2.2.7. All Services shall be performed in accordance 
with the Standard of Care;
2.2.8. The Project, when completed and if constructed 
in accordance with the intent established by the drawings, 
specifications, deliverables and other documents 
prepared by Consultant pursuant to this Contract, shall be 
structurally sound and a complete and properly 
functioning facility suitable for the purposes for which it is 
intended; and
2.2.9. The published specifications of the “Automated 
Systems” that Consultant has specified, designated and 
planned pursuant to this Contract conform to the Contract 
requirements. For the purposes of this subsection, 
“Automated Systems” shall mean any computers, 
software, firmware, HVAC systems, elevators, electrical 
systems, fire or life safety systems, security systems and 
any other electrical, mechanized or computerized devices 
serving the Project.
2.3. The warranties set forth in this section are in 
addition to, and not in lieu of, any other warranties
provided in this Contract or at law.
3. RESERVED
4. GENERAL CONTRACT PROVISIONS

4.1. Contract Performance. Consultant shall at all 
times perform the Services diligently and without delay 
and shall punctually fulfill all Contract requirements 
consistent with the schedule for the performance of 
Services set forth herein. Expiration or termination of the 
Contract shall not extinguish, prejudice, or limit either 
party's right to enforce this Contract with respect to any 
default or defect in performance. Time is of the essence in 
the performance of this Contract.
4.2. Access to Records. For not less than three (3) 
years after the Contract’s expiration or termination, 
Owner, the Secretary of State's Office of the State of 
Oregon, the federal government, and their duly 
authorized representatives shall have access to the books, 
documents, papers, and records of Consultant and the 
Sub-consultants which pertain to the Contract for the 
purpose of making audits, examination, excerpts, and 
transcripts. If, for any reason, any part of this Contract, 
any Project-related consultant contract or any Project-
related construction contract(s) is involved in litigation, 
Consultant shall retain all pertinent records for not less 
than three years or until all litigation is resolved, 
whichever is longer. Consultant shall provide Owner and 
the other entities referenced above with full access to 
these records in preparation for and during litigation.
4.3. Funds Available and Authorized. Owner 
reasonably believes as of the Effective Date that sufficient 
funds are available and authorized for expenditure to 
finance the cost of Phase 1 of this Contract within Owner's 
appropriation or limitation. Consultant understands and 
agrees that, to the extent that sufficient funds are not 
available and authorized for expenditure to finance the 
cost of this Contract, Owner’s payment of amounts under 
this Contract attributable to Services performed after the 
last day of the current fiscal year biennium is contingent 
on Owner receiving from the Oregon Legislative Assembly
appropriations, limitations or other expenditure authority 
sufficient to allow Owner, in the exercise of its reasonable 
administrative discretion, to continue to make payments 
under this Contract.
4.4. Insurance. Consultant shall maintain in effect for 
the duration of this Contract, or any other time periods 
required herein, the insurance set forth herein.
4.5 Indemnity.
4.5.1. CLAIMS FOR OTHER THAN PROFESSIONAL 
LIABILITY. CONSULTANT SHALL INDEMNIFY, DEFEND, 
SAVE, AND HOLD HARMLESS OWNER, AND ITS OFFICERS, 
AGENTS, AND EMPLOYEES, FROM AND AGAINST ALL 
CLAIMS, SUITS, ACTIONS, LOSSES, DAMAGES, LIABILITIES, 
COSTS AND EXPENSES OF WHATSOEVER NATURE 
RESULTING FROM OR ARISING OUT OF THE ACTS OR 
OMISSIONS OF CONSULTANT OR ITS SUB-CONSULTANTS, 
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SUBCONTRACTORS, AGENTS, OR EMPLOYEES UNDER THIS 
CONTRACT.
4.5.2. CLAIMS FOR PROFESSIONAL LIABILITY. 
CONSULTANT SHALL INDEMNIFY, DEFEND, SAVE, AND 
HOLD HARMLESS THE OWNER, AND ITS OFFICERS, 
AGENTS, AND EMPLOYEES, FROM AND AGAINST ALL 
CLAIMS, SUITS, ACTIONS, LOSSES, DAMAGES, LIABILITIES, 
COSTS AND EXPENSES OF WHATSOEVER NATURE ARISING 
OUT OF THE PROFESSIONALLY NEGLIGENT ACTS, ERRORS 
OR OMISSIONS OF CONSULTANT OR ITS 
SUB-CONSULTANTS, SUBCONTRACTORS, AGENTS, OR 
EMPLOYEES IN THE PERFORMANCE OF PROFESSIONAL 
SERVICES UNDER THIS CONTRACT.
4.5.3. Owner Defense Requirements. Notwithstanding 
the obligations under Sections 4.5.1 and 4.5.2, neither 
Consultant nor any attorney engaged by Consultant shall 
defend any claim in the name of the Owner, nor purport 
to act as legal representative of the Owner or any of its 
agencies, without the prior written consent of the Owner 
Oregon Attorney General.  Owner may, at any time and at 
its election, assume its own defense and settlement of any 
claims in the event that: it determines that Consultant is 
prohibited from defending the Owner; Consultant is not 
adequately defending the Owner's interests; an important 
governmental principle is at issue; or it is in the best 
interests of the Owner to do so.  The Owner reserves all 
rights to pursue any claims it may have against Consultant 
if the Owner elects to assume its own defense.
4.5.4. Owner's Actions. This Section 4.5 does not 
include indemnification by Consultant of the Owner or its
officers, agents, and employees, for the acts or omissions 
of the Owner or its officers, agents, and employees, 
whether within the scope of the Contract or otherwise.
4.6. Consultant’s Status.
4.6.1. Consultant shall perform all Services as an 
independent contractor. Although Owner reserves the 
right to set the delivery schedule for the Services to be 
performed and to evaluate the quality of the completed 
performance, Owner cannot and will not control the 
means and manner of Consultant’s performance. 
Consultant is responsible for determining the appropriate 
means and manner of performing the Services. 
Consultant, Consultant’s employees and the Sub-
consultants are not “officers, employees, or agents” of the 
Owner, as those terms are used in ORS 30.265.
4.6.2. Consultant shall not have control or charge of, 
and shall not be responsible for, the acts or omissions of 
other consultants or contractors under contract with 
Owner who are performing services or construction work 
on the Project. However, this provision does not in any 
way change Consultant’s professional responsibility to 
report to Owner any information, including information 

on the performance of consultants or contractors outside 
the control or charge of Consultant, concerning activities 
or conditions that have or could have an adverse effect on 
Owner or the Project.
4.6.3. Consultant is not a contributing member of the 
Public Employee's Retirement System and will be 
responsible for any federal, state or other taxes applicable 
to any compensation or payments paid to Consultant 
under this Contract.  Consultant will not be eligible for any 
benefits from any payments made under this Contract for 
federal Social Security, unemployment insurance, or 
worker’s compensation, except as a self-employed 
individual. If any payment under this Contract is to be 
charged against federal funds, Consultant certifies that it 
is not currently employed by the federal government.
4.7. Successors & Assignments. The provisions of this 
Contract shall be binding upon and shall inure to the 
benefit of the Parties and their respective successors and 
assigns. After the original Contract is executed, Consultant 
shall not enter into any Sub-consultant agreements for 
any of the Services or assign or transfer any of its interest 
in this Contract, without the prior written consent of 
Owner.
4.8. Compliance with Applicable Law. Consultant shall 
comply with all federal, state and local laws, regulations, 
executive orders and ordinances applicable to the Services.
Owner's performance under this Contract is conditioned 
upon Consultant's compliance with the provisions of ORS 
279C.505, 279C.515, 279C.520, and 279C.530, which are 
hereby incorporated by reference. Consultant, the Sub-
consultants, if any, and all employers providing Services, 
labor or materials under this Contract are subject 
employers under the Oregon workers' compensation law 
and shall comply with ORS 656.017.
4.9. Governing Law; Jurisdiction; Venue. This 
Contract shall be governed by and construed in 
accordance with the laws of the State of Oregon without 
regard to principles of conflicts of law. Any claim, action, 
suit or proceeding (collectively “Claim”) between Owner 
and Consultant that arises from or relates to this Contract 
shall be brought and conducted solely and exclusively 
within the Circuit Court of Marion Columbia County for 
the State of Oregon; provided, however, if a Claim must 
be brought in a federal forum, then it shall be brought and 
conducted solely and exclusively within the United States 
District Court for the District of Oregon. In no event shall 
this “Governing Law; Jurisdiction; Venue” section be 
construed as a waiver by the Owner of any form of 
defense or immunity, whether based on sovereign 
immunity, governmental immunity, immunity based on 
the Eleventh Amendment to the United States 
Constitution or otherwise. CONSULTANT, BY EXECUTION
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OF THIS CONTRACT, HEREBY CONSENTS TO THE IN 
PERSONAM JURISDICTION OF SAID COURTS.
4.10. Tax Compliance Certification.
4.10.1. By signature on this Contract, the undersigned 
certifies under penalty of perjury that the undersigned is 
authorized to act on behalf of Consultant and that 
Consultant is, to the best of the undersigned’s knowledge, 
not in violation of any Oregon Tax Laws.
4.10.2. For purposes of this certification, “Oregon Tax 
Laws” means a state tax imposed by ORS 401.792 to 
401.816 (Tax For Emergency Communications), 118 
(Inheritance Tax), 314 (Income Tax), 316 (Personal Income 
Tax), 317 (Corporation Excise Tax), 318 (Corporation 
Income Tax), 320 (Amusement Device and Transient 
Lodging Taxes), 321 (Timber and Forestland Tax), 323 
(Cigarettes and Tobacco Products Tax), the elderly rental 
assistance program under ORS 310.630 to 310.706, and 
any local taxes administered by the Department of 
Revenue under ORS 305.620.
4.11. Severability. The Parties agree that if any term or 
provision of this Contract is declared by a court of 
competent jurisdiction to be illegal or in conflict with any 
law, the validity of the remaining terms and provisions 
shall not be affected and the rights and obligations of the 
Parties shall be construed and enforced as if the Contract 
did not contain the particular term or provision held to be 
invalid.
4.12. Force Majeure. Neither party shall be held 
responsible for delay or default in the performance of its 
obligations due to a cause beyond its reasonable control, 
including, but not limited to fire, riot, acts of God, terrorist 
acts or war where such cause was beyond such party's 
reasonable control. Each party shall, however, make all 
reasonable efforts to remove or eliminate such a cause of 
delay or default and shall, upon the cessation of the cause, 
diligently pursue performance of its obligations under the 
Contract.
4.13. Waiver. The failure of Owner to enforce any 
provision of this Contract shall not constitute a waiver by 
Owner of that or any other provision.
4.14. Third Party Beneficiaries. Nothing contained in 
this Contract shall create a contractual relationship with 
or a cause of action in favor of a third party against Owner 
or Consultant. Consultant's Services under this Contract 
shall be performed solely for Owner's benefit and no other 
entity or person shall have any claim against Consultant 
because of this Contract for the performance or 
nonperformance of Services hereunder.
4.15. Ownership of Work Product; Confidentiality.
4.15.1. Definitions. As used in this Contract, the 
following terms have the meanings set forth below:

a. “Consultant Intellectual Property” means any 
intellectual property that is owned by Consultant and 
developed independently from this Contract and that is 
applicable to the Services or included in the Work Product.

b. “Third Party Intellectual Property” means any 
intellectual property that is owned by parties other than 
Owner or Consultant and that is applicable to the Services 
or included in the Work Product.

c. “Work Product” means the Services Consultant 
delivers or is required to deliver to Owner under this 
Contract. Work Product includes every invention, 
discovery, work of authorship, trade secret or other 
tangible or intangible item and all intellectual property 
rights therein, and all copies of plans, specifications, 
reports and other materials, whether completed, partially 
completed or in draft form.
4.15.2. Work Product. Except as provided in Sections 
4.15.3 and 4.15.4, all Work Product created by Consultant 
pursuant to this Contract, including derivative works and 
compilations, and whether or not such Work Product is 
considered a “work made for hire” or an employment to 
invent, shall be the exclusive property of Owner. Owner 
and Consultant agree that such original works of 
authorship are “work made for hire” of which Owner is the 
author within the meaning of the United States Copyright 
Act. To the extent that Owner is not the owner of the 
intellectual property rights in such Work Product, 
Consultant hereby irrevocably assigns to Owner any and 
all of its rights, title, and interest in all original Work 
Product created pursuant to this Contract, whether arising 
from copyright, patent, trademark, trade secret, or any 
other state or federal intellectual property law or 
doctrine. Upon Owner’s reasonable request, Consultant 
shall execute such further documents and instruments 
necessary to fully vest such rights in Owner. Consultant 
forever waives any and all rights relating to original Work 
Product created pursuant to this Contract, including 
without limitation, any and all rights arising under 17 USC 
§106A or any other rights of identification of authorship 
or rights of approval, restriction or limitation on use or 
subsequent modifications.
4.15.3. Consultant Intellectual Property. In the event 
that Consultant Intellectual Property is necessary for the 
use of any Work Product, Consultant hereby grants to 
Owner an irrevocable, non-exclusive, non-transferable, 
perpetual, royalty-free license to use Consultant 
Intellectual Property, including the right of Owner to 
authorize contractors, consultants and others to use 
Consultant Intellectual Property, for the purposes 
described in this Contract.
4.15.4. Third Party Intellectual Property. In the event 
that Third Party Intellectual Property is necessary for the 
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use of any Work Product, Consultant shall secure on 
Owner’s behalf and in the name of Owner, an irrevocable, 
non-exclusive, non-transferable, perpetual, royalty-free 
license to use the Third Party Intellectual Property, 
including the right of Owner to authorize contractors, 
consultants and others to use the Third Party Intellectual 
Property, for the purposes described in this Contract.
4.15.5. Consultant Intellectual Property-Derivative 
Work. In the event that Work Product created by 
Consultant under this Contract is a derivative work based 
on Consultant Intellectual Property or is a compilation 
that includes Consultant Intellectual Property, Consultant 
hereby grants to Owner an irrevocable, non-exclusive, 
non-transferable, perpetual, royalty-free license to use 
the pre-existing elements of Consultant Intellectual 
Property employed in the Work Product, including the 
right of Owner to authorize contractors, consultants and 
others to use the pre-existing elements of Consultant 
Intellectual Property employed in a Work Product, for the 
purposes described in this Contract.
4.15.6. Third Party Intellectual Property-Derivative 
Work. In the event that Work Product created by 
Consultant under this Contract is a derivative work based 
on Third Party Intellectual Property, or is a compilation 
that includes Third Party Intellectual Property, Consultant 
shall secure on Owner’s behalf and in the name of Owner 
an irrevocable, non-exclusive, non-transferable, 
perpetual, royalty-free license to use the pre-existing 
elements of the Third Party Intellectual Property 
employed in a Contract Work Product, including the right 
to authorize contractors, consultants and others to use 
the pre-existing elements of the Third Party Intellectual 
Property employed in a Contract Work Product, for the 
purposes described in this Contract.
4.15.7. Limited Owner Indemnity. To the extent 
permitted by the Oregon Constitution, Article XI, Section 
7 10, and by the Oregon Tort Claims Act, ORS 30.260 
through 30.397, Consultant shall be indemnified and held 
harmless by Owner from liability arising out of re-use or 
alteration of the Work Product by Owner which was not 
specifically contemplated and agreed to by the Parties in 
this Contract or under separate contract.
4.15.8. Consultant Use of Work Product. Consultant may 
refer to the Work Product in its brochures or other 
literature that Consultant utilizes for advertising purposes 
and, unless otherwise specified, Consultant may use 
standard line drawings, specifications and calculations on 
other, unrelated projects.
4.15.9. Confidential Information. Consultant 
acknowledges that it or its employees, Sub-consultants, 
subcontractors or agents may, in the course of performing 
their responsibilities under this Contract, be exposed to or 

acquire information that is the confidential information of 
Owner or Owner’s clients. Any and all information 
provided by Owner and marked confidential, or identified 
as confidential in a separate writing, that becomes 
available to Consultant or its employees, Sub-consultants,
subcontractors or agents in the performance of this 
Contract shall be deemed to be confidential information 
of Owner (“Confidential Information”). Any reports or 
other documents or items, including software, that result 
from Consultant’s use of the Confidential Information and 
any Work Product that Owner designates as confidential 
are deemed Confidential Information. Confidential 
Information shall be deemed not to include information 
that: (a) is or becomes (other than by disclosure by 
Consultant) publicly known; (b) is furnished by Owner to 
others without restrictions similar to those imposed by 
this Contract; (c) is rightfully in Consultant’s possession 
without the obligation of nondisclosure prior to the time 
of its disclosure under this Contract; (d) is obtained from 
a source other than Owner without the obligation of 
confidentiality; (e) is disclosed with the written consent of 
Owner; or (f) is independently developed by employees or 
agents of Consultant who can be shown to have had no 
access to the Confidential Information.
4.15.10. Non-Disclosure. Consultant agrees to hold 
Confidential Information in strict confidence, using at 
least the same degree of care that Consultant uses in 
maintaining the confidentiality of its own confidential 
information, and not to copy, reproduce, sell, assign, 
license, market, transfer or otherwise dispose of, give, or 
disclose Confidential Information to third parties or use 
Confidential Information for any purposes whatsoever 
other than the provision of Services to Owner under this 
Contract, and to advise each of its employees, Sub-
consultants, subcontractors and agents of their 
obligations to keep Confidential Information confidential. 
Consultant shall use its best efforts to assist Owner in 
identifying and preventing any unauthorized use or 
disclosure of any Confidential Information. Without 
limiting the generality of the foregoing, Consultant shall 
advise Owner immediately in the event Consultant learns 
or has reason to believe that any person who has had 
access to Confidential Information has violated or intends 
to violate the terms of this Contract and Consultant will at 
its expense cooperate with Owner in seeking injunctive or 
other equitable relief in the name of Owner or Consultant 
against any such person. Consultant agrees that, except as 
directed by Owner, Consultant will not at any time during 
or after the term of this Contract disclose, directly or 
indirectly, any Confidential Information to any person, 
except in accordance with this Contract, and that upon 
termination of this Contract or at Owner’s request, 
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Consultant will turn over to Owner all documents, papers, 
and other matter in Consultant's possession that embody 
Confidential Information.
4.15.11. Injunctive Relief. Consultant acknowledges that 
breach of this Section 4.15, including disclosure of any 
Confidential Information, will give rise to irreparable 
injury to Owner that is inadequately compensable in 
damages. Accordingly, Owner may seek and obtain 
injunctive relief against the breach or threatened breach 
of this Section 4.15, in addition to any other legal 
remedies that may be available. Consultant acknowledges 
and agrees that the covenants contained herein are 
necessary for the protection of the legitimate business 
interests of Owner and are reasonable in scope and 
content.
4.15.12. Publicity. Consultant agrees that news releases 
and other publicity relating to the subject of this Contract 
will be made only with the prior written consent of Owner.
4.15.13. Security. Consultant shall comply with all virus-
protection, access control, back-up, password, and other 
security and other information technology policies of 
Owner when using, having access to, or creating systems 
for any of Owner’s computers, data, systems, personnel, 
or other information resources.
4.16. Termination.
4.16.1. Parties Right to Terminate by Agreement. This 
Contract may be terminated at any time, in whole or in 
part, by written mutual consent of the Parties.
4.16.2. Owner’s Right to Terminate for Convenience. 
Owner may, at its sole discretion, terminate this Contract, 
in whole or in part, by written notice to Consultant 
specifying the termination date of the Contract.
4.16.3. Owner’s Right to Terminate for Cause. Owner 
may terminate this Contract immediately, in whole or in 
part, upon written notice to Consultant, or such later date 
as Owner may establish in such notice, upon the 
occurrence of any of the following events:
4.16.3.1.Owner lacks lawful funding, appropriations, 
limitations or other expenditure authority at levels 
sufficient to allow Owner, in the exercise of its reasonable 
discretion, to pay for Consultant’s Services;
4.16.3.2.Federal, state or local laws, regulations or 
guidelines are modified or interpreted in such a way that 
either the Services under this Contract are prohibited or 
Owner is prohibited from paying for such Services from 
the planned funding source;
4.16.3.3.Consultant no longer holds all licenses or 
certificates that are required to perform the Services; or
4.16.3.4.Consultant fails to provide Services within the 
times specified or allowed under this Contract; fails to 
perform any of the provisions of this Contract; or so fails 
to perform the Services as to endanger performance of 

this Contract in accordance with its terms, and after 
receipt of written notice from Owner, does not correct 
such failures within the time that Owner specifies (which 
shall not be less than 10 calendar days, except in the case 
of emergency).
4.16.3.5.Consultant commits any material breach or is in 
default of any covenant, warranty obligation or 
agreement under this Contract.
4.16.3.6.Consultant makes any false or misleading 
representation or warranty to Owner.
4.16.3.7.ESCO (a) applies for or consents to the 
appointment or possession by, a receiver, custodian, 
trustee, or liquidator of ESCO or all or substantially all of 
its property, (b) admits in writing its inability, or is unable, 
to pay its debts as they become due, (c) makes a general 
assignment for the benefit of its creditors, (d) commences 
a voluntary case under the Federal Bankruptcy Code (as 
now or hereafter in effect), (e) is adjudicated bankrupt or 
insolvent, (f) files a petition seeking to take advantage of 
any other law relating to bankruptcy, insolvency, 
reorganization, liquidation, winding-up, or composition or 
adjustment of debts, (g) acquiesces in writing to, any 
petition filed against it in an involuntary case under the 
Federal Bankruptcy Code (as now or hereafter in effect), 
or (h) takes any corporate action for the purpose of 
effecting any of the foregoing.
4.16.3.8.A proceeding or case is commenced, without the 
application or consent of ESCO, in any court of competent 
jurisdiction, seeking (a) the liquidation, dissolution or 
winding-up, or the composition or readjustment of debts, 
of ESCO, (b) the appointment of a receiver, custodian, 
trustee, liquidator, or the like of ESCO or of all or any 
substantial part of its assets, or (c) similar relief in respect 
to ESCO under any law relating to bankruptcy, insolvency, 
reorganization, liquidation, winding-up, or composition or 
adjustment of debts, and such proceeding or case 
continues un-dismissed, or an order, judgment, or decree 
approving or ordering any of the foregoing is entered and 
continues un-stayed and in effect for a period of 20 
consecutive days, or an order for relief against ESCO is 
entered in an involuntary case under the Federal 
Bankruptcy Code (as now or hereafter in effect).
4.16.3.9.ESCO has any change in ownership or control 
without the prior approval of Owner, which consent shall 
not be unreasonably withheld.
4.16.4. Cessation of Services. Upon receiving a notice of 
termination, and except as otherwise directed in writing 
by Owner, Consultant shall immediately cease all activities 
related to the Services or the Project.
4.16.5. Consultant’s Right to Terminate for Cause.
4.16.5.1.Consultant may terminate this Contract if Owner 
fails to pay Consultant pursuant to this Contract, provided 
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that Owner has failed to make such payment to 
Consultant within forty-five (45) calendar days after 
receiving written notice from Consultant of such failure.
4.16.5.2.Consultant may terminate this Contract, for 
reasons other than non-payment, if Owner commits any 
material breach or default of any covenant, warranty, 
obligation or agreement under this Contract, fails to 
perform under the Contract within the time specified, or 
so fails to perform as to endanger Consultant’s 
performance under this Contract, and such breach, 
default or failure is not cured within thirty (30) calendar 
days after delivery of Consultant’s notice, or such longer 
period as Consultant may specify in such notice.
4.16.6. Delivery of Work Product/Retained Remedies of 
Owner. As directed by Owner, Consultant shall, upon 
termination, promptly deliver to Owner all documents, 
information, works in progress and other property that 
are deliverables or would be deliverables if the Contract 
had been completed. Consultant shall remain responsible 
to Owner for the quality of its Work Product. By 
Consultant's signature on this Contract, Consultant allows 
Owner to use Work Product and other property for 
Owner's intended use. The rights and remedies of Owner 
provided in this Section 4.16 are not exclusive and are in 
addition to any other rights and remedies provided by law 
or under this Contract.
4.16.7. Payment upon Termination.
4.16.7.1.In the event of termination pursuant to Sections 
4.16.1, 4.16.2, 4.16.3.1, 4.16.3.2 or 4.16.5, Consultant’s 
sole remedy shall be a claim for the sum designated for 
accomplishing the Services multiplied by the percentage 
of Services completed and accepted by Owner plus 
Consultant’s reasonable Contract close-out costs, less 
previous amounts paid and any claim(s) which Owner has 
against Consultant, except in the event of a termination 
under Section 4.16.3.1, where no payment will be due and 
payable for Services performed or costs incurred after the 
last day of the current fiscal year biennium, consistent 
with Section 4.3. Within thirty (30) days after termination, 
Consultant shall submit an itemized invoice for all un-
reimbursed Services completed before termination and all 
Contract close-out costs actually incurred by Consultant. 
Owner shall not be obligated to pay for any such costs 
invoiced to and received by Owner later than thirty (30) 
days after termination.  If previous amounts paid to 
Consultant exceed the amount due to Consultant under 
this subsection, Consultant shall promptly refund any 
excess amount upon demand.

4.16.7.2.In the event of termination, Owner shall have any 
remedy available to it in law or equity. Such remedies may 
be pursued separately, collectively or in any order 
whatsoever. If it is determined for any reason that 
Consultant was not in default under this Contract, the 
rights and obligations of the Parties shall be the same as if 
the Contract was terminated pursuant to Section 4.16.2.
4.17. Foreign Contractor. If Consultant is not domiciled 
in or registered to do business in the State of Oregon as of 
the Effective Date, Consultant shall promptly provide to 
the Oregon Department of Revenue and the Secretary of 
State’s Corporation Division all information required by 
those agencies relative to this Contract. Consultant shall 
demonstrate its legal capacity to perform the Services 
under this Contract in the State of Oregon prior to 
executing this Contract.
4.18. Notice. Except as otherwise expressly provided in 
this Contract, any notices to be given hereunder shall be 
given in writing by personal delivery, facsimile, or mail, 
postage prepaid, to Consultant or Owner at the address or 
number set forth herein, or to such other address or 
number as either party may provide pursuant to this 
“Notice” section. Any notice delivered by mail shall be 
deemed to be given five (5) calendar days after the date of 
mailing. Any notice delivered by facsimile shall be deemed 
to be given when the transmitting machine generates a 
receipt of the transmission. To be effective against Owner, 
any facsimile communication or notice must be confirmed 
by telephone notice to Owner’s Representative for the 
Project as indicated herein and shall not be deemed to be 
given until such confirmation is completed. Any notice by 
personal delivery shall be deemed to be given when 
actually delivered. Regular, day-to-day communications 
between the Parties may be transmitted through one of the 
methods set forth above, in person, by telephone, by e-
mail, or by other similar electronic transmission.
4.19. Media Contacts; Confidentiality. Consultant shall 
provide no news release, press release, or any other 
statement to a member of the news media regarding this 
Project, without Owner’s prior written authorization.
4.20. Conflict of Interest. Except with Owner’s prior 
written consent, Consultant shall not engage in any activity, 
or accept any employment, interest or contribution that 
would, or would reasonably appear to, compromise 
Consultant’s professional judgment with respect to this 
Project, including, without limitation, concurrent 
employment on any project in direct competition with the 
Project.
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ENERGY SAVINGS PERFORMANCE CONTRACT
DIVISION 1 – GENERAL PROVISIONS

1. SECTION 1: DEFINITIONS
Key terms used within this Contract are defined in Section A.1 of the State of Oregon General Conditions for
Public Improvement Contracts, revised January 1, 2012 (the General Conditions”), and as follows:

1.1. “Commissioning” means a systematic process that ensures that building systems perform 
interactively according to the design intent and Owner's operational needs. For the purposes of this 
Contract, the commissioning process begins in Phase II with documentation of the design intent, 
including construction, Owner acceptance, training of Facility Maintenance and Operations Staff, and 
extends through Phase III and the warranty period with actual and documented verification of the 
proper performance of each system and each piece of equipment.

1.2. “Construction Contract Documents” means the Design and Construction Contract, the General 
Conditions, any Supplemental General Conditions, any amendments to the Design and Construction 
Contract, ESCO’s performance bond and payment bond, the Plans, the Measurement and Verification 
documents, the Energy Cost Savings Guarantee, Specifications and approved shop drawings for the 
Project, all approved change orders related to the Design and Construction Contract, any solicitation 
documents, and any response by a successful bidder/ proposer to any such solicitation documents.

1.3. “Construction Documents” means Owner-approved Plans, drawings, Specifications and other 
documents necessary to allow complete and accurate construction of the Project.

1.4. “Contract Documents” means, notwithstanding the definition in Section A.1 of the General 
Conditions, the documents identified in Section 2 of this Contract.

1.5. “Contract Price” means, notwithstanding the definition in Section A.1 of the General Conditions, that 
amount set forth in the Phase 1, Part B, Project Development Plan, being the total amount Owner will 
pay for the Project including the Direct Construction Costs. The Contract Price shall include all costs 
for ESCO’s services including, but not limited to, costs related to:
 Engineering and design
 Energy savings equipment procurement and installation
 Construction Work/services
 Commissioning 
 Training
 Overhead and profit margins
 Measurement and verification

1.6. RESERVED
1.7. “Design-Builder” means ESCO in its capacity of being responsible for providing all services necessary 

to achieve the purposes and intent of the RFP including without limitation, Project coordination and 
supervision, architectural and engineering design, procurement of goods, materials and services 
necessary to complete the Project, construction work/ services, and commissioning services.

1.8. “Design Professional” means: 1) an architect who is registered and holds a valid certificate in the 
practice of architecture in the State of Oregon; 2) an engineer who is registered and holds a valid 
certificate in the practice of engineering in the State of Oregon; 3) a surveyor who is registered and 
holds a valid certificate in the practice of land surveying in the State of Oregon; or 4) such other 
professional person or entity otherwise registered and holding a valid certificate to provide 
professional design services in the State of Oregon.

1.9. “Direct Construction Costs” means the costs to Owner of all divisions of construction, including 
portable equipment designed or specified in the Specifications.
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1.10. “Energy Baseline” means the calculation or measure of each type of energy consumed in the Facility, 
prior to the installation of Energy Efficiency Measures. For purposes of this Contract, peak electrical 
demand, measured in kilowatts (kW) shall be considered a type of energy. The Energy Baseline of this 
Contract shall be based on those items set forth in Schedule 4 to Division 3 of this Contract, as part of
Phase I work, including without limitation, the average consumption of electricity, fuel and water as 
reflected by utility bills for the 24 months preceding the month in which ESCO delivers the Phase 1, 
Part A Technical Energy Audit.

1.11. “Energy Efficiency Measure” (or “EEM”) means the installation of new equipment, modification or 
alteration of existing equipment or facilities, or revised operations procedures that reduce energy and 
water costs by improving efficiency of use.

1.12. “Energy Savings” means a reduction of energy or water consumption or water or electrical demand 
resulting from ESCO's EEMs. Such savings shall be determined by comparing the Energy Baseline with 
the energy consumed (or demand) after ESCO has implemented the EEMs.

1.13. “Energy Savings Guarantee” means, pursuant to Division 3 of this Contract and Schedules 2 and 5 to 
Division 3, the units of energy and the corresponding sum that ESCO represents that the Facility will
realize from energy and water savings resulting from the implementation of energy efficiency 
measures.

1.14. “Facility” means the facility(s) listed below:
 John Gumm School - 251 St. Helens Street in St. Helens, Oregon. 
 Columbia County Courthouse and Annex - 230 Strand Street in St. Helens, Oregon
 Juvenile Department of Columbia County - 244 Strand Street in St. Helens, Oregon
 Columbia County Jail - 901 Port Avenue, St. Helens, Oregon
 Additional County property identified during project development

1.15. “List of Services” means all items of services or Work that ESCO is obligated to provide under the 
Contract Documents, each of which is related to a cost item to be included in the Contract Price.

1.16. “Measurement and Verification” (“M&V”) means the examination of installed ECMs using the 
International Performance Measurement and Verification Protocol (“IPMVP”), or any other 
comparable protocol or process, to monitor and verify the operation of energy-using systems pre-
installation and post-installation.

1.17. “Notice of Commencement of Energy Savings” means the official written notice from ESCO that 
indicates all Energy Efficiency Measures are installed and functioning in a manner as to achieve the 
Energy Savings Guarantee.

1.18. “Notice to Proceed” means the official written notice from Owner that indicates that all of the 
threshold contractual requirements have been met, including full negotiation of contract terms, 
execution and delivery of all Contract Documents, Owner’s receipt of acceptable and fully executed 
performance and payment bonds and certificates of insurance, and that ESCO is authorized to proceed 
with the Work.

1.19. “Operational Savings” means savings resulting from changes in scheduling and temperature and 
ventilation set points, and other operational activities at the Facility.

1.20. “Owner” means Columbia County acting by and through its individuals designated in writing by Owner 
to act on its behalf as authorized representatives.

1.21. “Project Development Plan” means the design development documents and Schedules 1 through 6 
to Division 3 of this Contract, prepared by ESCO as part of the Phase 1, Part B services, as well as drafts 
of Schedules 7, 8, 9, and 10 to Exhibit A.

1.22. “RFP” that Cooperative City of Medford Request for Proposals dated March 19, 2019 to which this 
form of Contract is attached and pursuant to which this completed Contract is drafted and executed 
by the Parties.
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1.23. “Statement of Work” means the Work and services set forth in detail in Divisions 2 and 3 and in Exhibit 
A.

1.24. “Standards of Comfort” means, unless otherwise negotiated as a result of Phase 1, Part A, those 
minimum air quality, volume, temperature, and lighting standards established by:
 ASHRAE Standard 62.1-2016, (Ventilation Standard for Acceptable Indoor Air Quality),
 ASHRAE Standard 55-2017 (Air Quality and Comfort Standards) and Thermal Environmental 

Conditions for Human Occupancy), 
 All related ASHRAE interpretations, 
 Illuminating Engineering Society (IES), 10th Edition, Lighting Standards, and
 All applicable standards established by local uniform building codes. 

1.25. “Substantial Completion Date” has the meaning of “Substantial Completion” as defined in the General 
Conditions in Section A.1 and as provided in the General Conditions Section K.4.2. This term is not 
applicable to Phase III.

1.26. “Technical Energy Audit” means Division 2 of this Contract and the Technical Energy Audit 
contemplated by Division 2.

1.27. “Work Product” means all Plans, Specifications, drawings, audits, reports, and other work product 
required to be delivered by ESCO under this Contract.

2. SECTION 2: CONTRACT DOCUMENTS
This Contract has three Divisions and consists of the following documents, which are listed in descending order 
of precedence:

2.1. Amendments and approved Change Orders to the Contract, with those of a later date having 
precedence over those of an earlier date;

2.2. This Contract;
2.3. All Exhibits, Schedules and Attachments to the Contract;
2.4. The Supplemental General Conditions;
2.5. The General Conditions;
2.6. Final Owner-approved Schedules 1, 2, 3, 4, 5 and 6 to the Project Development Plan and draft 

Schedules 7, 8, 9 and 10 to the Construction Contract;
2.7. The RFP and all Attachments, Exhibits and Addenda thereto;
2.8. ESCO’s response to the RFP;
2.9. The ESCO Agreement between ESCO and the Oregon Department of Energy, and all Attachments, 

Exhibits and Addenda thereto;
2.10. The Oregon Department of Energy’s RFQ #13-095 and all Attachments, Exhibits and Addenda thereto.

3. SECTION 3: STATEMENT OF WORK
ESCO agrees to take all actions reasonably necessary to develop and implement Phase 1, Parts A and B, and 
to procure and provide all necessary Phase II and Phase III project management, architectural, engineering, 
construction, construction management commissioning, training and administration services and Work in the 
most economical and timely manner possible, with minimal interruption to the on-going business and the 
occupants of the Facility. The services and Work referenced above are described in detail in Division 2 and 
Division 3 of this Contract and in the Exhibit A, Design and Construction Contract. In summary, these services 
and Work consist of three phases as follows:

3.1. Phase I. ESCO shall perform the Technical Energy Audit, Part A pursuant to the terms of Division 2 of 
this Contract, and develop the Project Development Plan pursuant to the terms of Division 3 of this 
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Contract. The Project Development Plan shall include, without limitation, preparation of Schedules 1, 
2, 3, 4, 5 and 6 to Division 3, as well as drafts of Schedules 7, 8, 9, and 10 to Exhibit A.

3.2. Phase II. ESCO shall manage, design, construct and commission the Project defined in the Project 
Development Plan approved by Owner, and shall provide training to Facility operations staff regarding 
proper use and maintenance of the designed systems, pursuant to the provisions of Exhibit A. The 
Statement of Work shall include, without limitation, final preparation and completion of Schedules 7, 
8, 9, and 10 to Exhibit A.

3.3. Phase III. ESCO shall perform all functions necessary to measure, verify, and achieve the Energy 
Savings Guarantee that it establishes under Schedule 2 (Calculation of Energy Savings Guarantee), 
pursuant to the (Schedule 6) Measurement and Verification Plan and energy savings guarantee 
provisions of Exhibit A.

3.4. Project Schedule. ESCO shall perform the Work for all phases according to the “Project Schedule” 
negotiated by Owner and ESCO, which is set forth in this Section 3.4:
Tentative Project Schedule:

 Land Development Service moves offsite  Jan-Feb 2022
 Court Annex architectural design and construction: Jan-Feb 2022

o Permits (Code review)
o Remodel construction cost approval

 John Gumm architectural design and construction: Jan-June 2022
o Permits (Code review)
o Remodel construction cost approval, execute contract

 Public Health Department moves into 1st floor ground level Court annex building Fall 2022
 John Gumm remodel: Fall 2022 – Winter 2023 

o Second Floor departments (Commissioner's office, HR, County Council, Finance)
o Main Floor departments (Public meeting space, museum, Columbia Economic Team)
o Basement – TBD

 2nd and 3rd floor of Court Annex building: Winter/Spring 2022-23 
o Second Floor departments (Surveyors, Assessors, Land Development Services, Finance)
o Third Floor departments (State Courts, DA, Judges, support staff)

 Old Court House construction Remodel TBD
 Columbia County Jail – EE project (lighting, water, controls, mechanical, electrical) TBD

3.5. Work Time Limitations. ESCO shall comply with the limitations negotiated by Owner and ESCO 
respecting hours of work and days of the week when Work is permitted on site at the Facility (the 
“Work Time Limitations”):

Standard shift work, Monday through Friday.

4. SECTION 4: GENERAL PROVISIONS
4.1. Each Phase Independent. It is the Parties’ intention to proceed with the Project and, in good faith, 

take all actions reasonably necessary to complete each of the three Phases of this Contract. However, 
the Parties understand and agree that Owner may, for cause or for convenience, terminate this 
Contract or any Phase hereof, should Owner, in its sole discretion determine it is in the public interest 
to do so.

4.2. Commencement Dates. The Commencement Date for Phase I and the Commencement Date for Phase 
II shall be the dates upon which Owner issues a respective Notice to Proceed for each such phase. 
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ESCO shall perform no services prior to the applicable Commencement Date. Phase III shall commence 
on the date Owner issues its certificate of final completion for Phase II.

4.3. RESERVED
4.4. RESERVED
4.5. RESERVED

4.6. Design Services Provider. All design services to be performed by ESCO under this Contract are
appurtenant to construction services being provided by ESCO. Whether ESCO is a Design Professional, 
has a Design Professional as a member or on staff, or shall otherwise provide a consultant to perform 
the services of a Design Professional, all services constituting professional design services (whether 
constituting the practice of architecture, the practice of engineering, the practice of surveying or the 
practice of other design services) and referred to in this Contract shall be provided by a duly licensed 
and certified Design Professional employed or otherwise retained by ESCO as a consultant. The Design 
Professional(s) currently qualified and designated to provide such services is (are): Jason Carver, PE.
Owner hereby consents to ESCO’s retention of said Design Professional(s) to provide these services. 
No substitution of the consultant(s) listed in this Section 4.6 as ESCO’s Design Professional(s) for the 
Project shall occur except with the prior approval of Owner. ESCO agrees to support Owner’s efforts 
to create a collaborative and cooperative team among ESCO, Owner’s Project Manager, ESCO’s Design 
Professional(s) (if separate from ESCO), and the remainder of ESCO’s Project staff. Notwithstanding 
the fact that Owner has consented to ESCO’s decision to retain the consultant(s) listed in this Section 
4.6 as the Design Professional(s) for the Project, ESCO remains solely liable to Owner for completion 
and delivery of all services required under this Contract and this Contract shall confer no rights to the 
Design Professional(s) not contained in the agreement (if any) between ESCO and the Design 
Professional(s).

5. SECTION 5: RESERVED
6. SECTION 6: RESERVED
7. SECTION 7: RESERVED

8. SECTION 8: HAZARDOUS SUBSTANCES
8.1. It is anticipated that this Project will involve the removal and destruction of asbestos, asbestos-related 

materials, or other hazardous substances or materials (collectively the “Hazardous Substances”).
ESCO shall report to the Owner any suspected Hazardous Substances it discovers in the course of 
its performance of this contract. Owner will contract separately for the identification and removal of 
any Hazardous Substances at such time as such Hazardous Substances may be detected. It is 
understood and agreed that ESCO shall not and does not prescribe any safety measure or abatement 
procedure, and is not responsible for any act or omission of Owner or any professional consultant, 
contractor or subcontractor which Owner selects relating to the abatement of Hazardous Substances.

8.2. Notwithstanding Section 8.2, in the event of the discovery or release of Hazardous Substances at the 
Facility by ESCO or ESCO’s sub-consultants, sub-contractors, employees or agents, ESCO shall fully 
comply with its obligations in regard to the discovery or release of Hazardous Substances as provided 
in Section F.5 of the General Conditions, and shall immediately notify Owner’s authorized 
representative of the circumstances surrounding the discovery or release of the Hazardous 
Substances, and restrict access of any persons in the vicinity of the Hazardous Substances until such 
time as Owner’s authorized representative can take over supervision of the area.
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9. SECTION 9: INSURANCE
ESCO shall obtain at ESCO’s expense, the insurance specified in this Section 9 prior to performing under any 
ESPC and shall maintain it in full force and at its own expense throughout the duration of the ESPC and all 
warranty periods. ESCO shall obtain the following insurance from insurance companies or entities that are 
authorized to transact the business of insurance and issue coverage in the State of Oregon and that are 
acceptable to Owner.

9.1. WORKERS’ COMPENSATION. All employers, including ESCO, that employ subject workers, as defined 
in Oregon Revised Statute (ORS) 656.027, shall comply with ORS 656.017 and shall provide workers' 
compensation insurance coverage for those workers, unless they meet the requirement for an 
exemption under ORS 656.126(2). ESCO shall require and ensure that each of its subcontractors 
complies with these requirements.

9.2. EMPLOYERS’ LIABILITY. If ESCO is a subject employer, as defined in ORS 656.023, ESCO shall obtain 
employers' liability insurance coverage.

9.3. PROFESSIONAL LIABILITY
Required by Owner Not required by Owner

Professional Liability Insurance covering any damages caused by an error, omission or any negligent 
acts related to the services to be provided under the ESPC. ESCO shall provide proof of insurance of 
not less than the following amounts as determined by Owner:

Per occurrence limit for any single claimant: $2,000,000
Aggregate limit for multiple claimants: $4,000,000

9.4. COMMERCIAL GENERAL LIABILITY
Required by Owner Not required by Owner

Commercial General Liability Insurance covering bodily injury, death and property damage in a form 
and with coverages that are satisfactory to Owner. This insurance shall include personal injury liability, 
products and completed operations. Coverage shall be written on an occurrence basis. ESCO shall 
provide proof of insurance of not less than the following amounts as determined by Owner:

Bodily Injury/Death and Property Damage:
Per occurrence limit for any single claimant: $2,000,000
Aggregate limit for multiple claimants: $4,000,000

9.5. AUTOMOBILE LIABILITY
Required by Owner Not required by Owner

Automobile Liability Insurance covering all owned, non-owned, or hired vehicles. This coverage may 
be written in combination with the Commercial General Liability Insurance (with separate limits for 
“Commercial General Liability” and “Automobile Liability”). ESCO shall provide proof of insurance of 
not less than the following amounts as determined by Owner:
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Bodily Injury/Death and Property Damage:
Combined Single Limit: $4,000,000

9.6. EXCESS/ UMBRELLA INSURANCE
A combination of primary and excess/ umbrella insurance is acceptable. If ESCO is using excess/ 
umbrella insurance to meet the minimum insurance requirement, ESCO’s certificate must include a 
list of the policies that fall under the excess/ umbrella insurance. Sample wording is “The Excess/ 
Umbrella policy is excess over Commercial General Liability, Automobile Liability, etc.”

9.7. ADDITIONAL INSURED
The Commercial General Liability insurance and Automobile Liability insurance required under the 
ESPC shall include the Owner, its officers, employees and agents as Additional Insureds but only with 
respect to ESCO’s activities to be performed under the ESPC. Coverage shall be primary and non-
contributory with any other insurance and self-insurance.

9.8. “TAIL” COVERAGE
If any of the required professional liability insurance is on a "claims made" basis, ESCO shall either 
maintain either “tail" coverage or continuous "claims made" liability coverage, provided the effective 
date of the continuous “claims made” coverage is on or before the effective date of the ESPC, for a 
minimum of 24 months following the later of (i) ESCO’s completion and Owner’s acceptance of all 
Services required under the ESPC, or, (ii) the expiration of all warranty periods provided under the 
ESPC. Notwithstanding the foregoing 24-month requirement, if ESCO elects to maintain “tail” 
coverage and if the maximum time period “tail” coverage reasonably available in the marketplace is 
less than the 24-month period described above, then ESCO shall maintain “tail” coverage for the 
maximum time period that “tail” coverage is reasonably available in the marketplace for the coverage 
required under the ESPC. ESCO shall provide to Owner, upon Owner’s request, certification of the 
coverage required under this Attachment 7.

9.9. CERTIFICATE OF INSURANCE
ESCO shall provide to Owner, Certificate(s) of Insurance for all required insurance before delivering 
any Goods and performing any Services required under the ESPC. The Certificate(s) must specify all 
entities and individuals who are endorsed on the policy as Additional Insured (or Loss Payees). ESCO 
shall pay for all deductibles, self-insured retention and self-insurance, if any. ESCO shall immediately 
notify Owner in writing of any change in insurance coverage.

9.10. NOTICE OF CANCELLATION OR CHANGE
There shall be no cancellation or non-renewal of insurance coverage(s) without sixty (60) days' written
notice, except ten (10) days for nonpayment of premium, from ESCO or its insurer(s) to Owner. Any 
failure to comply with the reporting provisions of this clause shall constitute a material breach of 
contract and shall be grounds for immediate termination of the ESPC by Owner.

10. SECTION 10: RESERVED
11. SECTION 11: RESERVED

12. SECTION 12: MEDIATION
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ESCO and Owner, in an effort to resolve any conflicts that may arise during the design or construction of the 
Project or following the completion of the Project, agree that all disputes between them arising out of or 
relating to this Contract or any amendments hereto shall be submitted to non-binding mediation unless the 
Parties mutually agree otherwise. ESCO further agrees to include a similar provision in all agreements with 
sub-consultants or subcontractors retained for the Project, thereby providing for mediation as the primary 
method for dispute resolution between the Parties to those agreements. All Parties agree to exercise their 
best effort in good faith to resolve all disputes in mediation.

13. SECTION 13: RESERVED
14. SECTION 14: RESERVED
15. SECTION 15: RESERVED
16. SECTION 16: RESERVED
17. SECTION 17: RESERVED
18. SECTION 18: RESERVED
19. SECTION 19: RESERVED
20. SECTION 20: RESERVED
21. SECTION 21: RESERVED

22. SECTION 22: SURVIVAL
All rights and obligations shall cease upon termination or expiration of this Contract, except for the rights and 
obligations set forth as follows:

Standard Terms and Conditions
Section 2: Consultant’s Responsibilities, Representations and Warranties
Section 4.2 Access to Records
Section 4.5 Indemnity
Section 4.9: Governing Law, Jurisdiction, Venue
Section 4.15 Ownership of Work Product; Confidentiality
Section 4.16: Termination (including the termination rights and remedies under Division 2 and Division 
3)

Division 1
Section 9: Insurance
Section 22: Survival

23. SECTION 23: RESERVED
24. SECTION 24: RESERVED
25. SECTION 25: RESERVED
26. SECTION 26: RESERVED
27. SECTION 27: RESERVED

28. SECTION 28: RECYCLED PRODUCTS CERTIFICATION
Pursuant to ORS 279A.125 and OAR 137-046-0320, ESCOs shall use recyclable products to the maximum 
extent economically feasible in the performance of the services and Work set forth in this Contract. By 
executing this Contract, the undersigned duly authorized representative of ESCO certifies that ESCO shall 
comply with the above recycled products provision.
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29. SECTION 29: RESERVED
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ENERGY SAVINGS PERFORMANCE CONTRACT
DIVISION 2 – PHASE 1, PART A: TECHNICAL ENERGY AUDIT

1. COMMENCEMENT DATE: As provided in Section 4.2 of Division 1 of this Contract, the Phase 1, Part A 
Technical Energy Audit shall commence on the date Owner issues a Notice to Proceed for Phase 1.

2. SUBSTANTIAL COMPLETION (DELIVERY OF TECHNICAL ENERGY AUDIT DUE): ESCO shall perform the 
Technical Energy Audit in accordance with the Statement of Work described at Section 6 below. ESCO agrees 
to complete and present to Owner a final Audit, Part A within 250 business days from Owner’s issuance of 
the Notice to Proceed for Phase 1.

3. RESERVED.

4. CONTRACT DOCUMENTS. For the purposes of the contractual obligations set forth in this Division 2, all of 
the Contract Documents described in Section 2 of Division 1 are hereby incorporated by this reference.

5. COMPENSATION
5.1. The following terms provide the basis upon which Owner will pay to ESCO a fixed fee (“Audit, Part A 

Fee”) for ESCO’s delivery of a satisfactory Audit, Part A. The sum, not to exceed $30,000 (Audit, Part 
A Fee) will be due to ESCO from Owner, subject to the remaining provisions of this Section 5.

5.2. For design and development services to be performed during the Technical Energy Audit sufficient to
build the  scope of work identified.  The sum, not to exceed $836,000 will be due to ESCO from Owner, 
through progress billings, subject to the remaining provisions of this Section 5.

5.3. Owner reserves the right to terminate this Contract for convenience. Should Owner, during the 
performance of the Audit, Part A, terminate this Contract for convenience by providing written notice 
thereof to ESCO, Owner shall pay to ESCO a percentage, equal to the percentage of the completion of 
the Statement of Work (Section 6 of this Division 2) that is accepted by Owner, of the Audit, Part A 
Fee.

5.4. The termination rights and remedies in this Section 5 are in addition to those provided in the Standard 
Terms and Conditions of this Contract.

6. STATEMENT OF WORK. ESCO agrees that the Audit, Part A shall include all items of energy related services 
or Work (described as “Energy Efficiency Measures” or “EEMs”) and related non-energy services or Work set 
forth in The Columbia County Commissioner’s working session on December 8, 2021, which services or Work 
shall form the basis of the Statement of Work related to the Project Development Plan and Phases II and III 
of this Contract. The Audit, Part A shall also include the following items of services/Work:
6.1. ESCO shall establish allowable cost and savings factors for energy related services/ Work for 

consideration by Owner as follows:
6.1.1. Savings estimates may include as mutually agreed to between Owner and ESCO: 

Energy, water and operational savings.
Savings resulting from fuel switching.
Outside labor cost savings, including maintenance contracts.
Other out-of-pocket cash savings identified by ESCO and specifically approved by 
Owner.
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Owner material/ commodity savings, including scheduled replacement of parts.
Owner in-house labor costs.
Maintenance savings.
Owner deferred maintenance cost.

6.2. ESCO shall collect data and background information from Owner concerning Facility operation and 
energy use for the most recent two years prior to the Commencement Date of this Contract. ESCO 
shall also coordinate design and development tasks along with data collection that will include the 
following:
 Data Collection:

o Facility area (square footage)
o Construction date of Facility and major additions thereto
o Utility company invoices
o Proposed occupancy and usage information
o Description of all energy-consuming or energy-saving equipment used in the Facility, as 

available
o Description of energy management procedures utilized in the Facility
o Description of any energy-related improvements made or currently being implemented
o Description of any changes in structure of the Facility or energy-using or water-using 

equipment
o Description of future plans regarding Facility modifications or equipment modifications and 

replacements
o Plans and Specifications, as available (may include mechanical, plumbing, electrical, building 

automation and temperature controls, structural, architectural, modifications, and remodel 
Plans and Specifications related to the Facility.)

 Development tasks
o Onboard Development Team, Roles, Contracts
o Owner Programming / Space Planning (Both Buildings)
o Energy Audit County-Wide (Lighting, Envelope, Etc.)
o Code Planning
o Accessibility Review (Egress, Elevators)
o Plumbing and Sewer Review, Camera Scoping
o Electrical System Review / Modernization Study
o Historical Preservation Review
o Existing Structural Review
o Radon System Evaluation
o Hazardous Material Review
o Site Review
o Geotechnical Review
o Existing Conditions Review (Damage, Issues)
o Destructive Testing, Scoping of Envelope
o Architectural Design
o MEP Design
o Structural Design
o Building Energy Model
o IT Infrastructure and Needs Analysis
o Constructability Review
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6.3. Owner agrees to furnish ESCO, upon request, accurate and complete data and information, to the 
extent reasonably available. Where information is not available from Owner, ESCO shall collect such 
information through the Facility inspection, staff interviews, and utility company interviews. ESCO 
agrees to work diligently to assess the validity of the information provided and to confirm or correct 
the information as needed.

6.4. ESCO shall perform an inspection survey of the Facility that shall include the following:
6.4.1. Interviews with the Facility manager, maintenance staff or others regarding:

o Facility operation, including energy management procedures
o Equipment maintenance program and problems
o Comfort problems and requirements
o Equipment reliability
o Projected equipment needs
o Occupancy and use schedules for the Facility and specific equipment
o Facility improvements, past and planned 

6.4.2. Inspections of the major energy-using equipment at the Facility, including equipment 
related to:
o Lighting (indoor and outdoor)
o Heating and heat distribution systems
o Cooling systems 
o Automatic temperature control systems
o Air distribution systems
o Outdoor ventilation systems
o Exhaust systems
o Hot water systems
o Electric motors, transmission and drive systems
o Special systems (computer equipment, etc.)
o Other energy using systems
o Water consuming systems (cooling towers, restroom fixtures, water fountains, etc.)

6.4.3. Performance of surveys outside of normal business hours, including "late-night" or weekend
surveys if ESCO deems them necessary (but only with the approval and escort of Owner).

6.4.4. Diligent performance of the services under this Section 6.4 to assess the validity of 
information provided and to confirm or correct the information as needed.

6.4.5. Owner will allow ESCO reasonable access to Facility staff to ensure understanding of existing 
systems.

6.5. ESCO shall establish base year consumption and end use consumption estimates. In completing these 
services, ESCO shall perform the following tasks:
6.5.1. Examine utility bills for the past 24 months and establish base year consumption for 

electricity, gas, water, etc. in terms of energy units (kWh, kW, ccf, therms, gallons, or other 
units used in bills) and in terms of dollars. Describe the process used to determine the base 
year (averaging, selecting most representative contiguous 12 months, etc.). Consult with 
Facility personnel to account for and compensate for any anomalous billings that could skew 
the base year numbers;

6.6. ESCO shall analyze each EEM as follows:
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6.6.1. ESCO shall consider technologies in a comprehensive manner, including, but not limited to: 
lighting systems; heating, ventilating, air conditioning equipment, and distribution systems; 
controls systems; renewable energy systems; building envelope; motors; kitchen 
equipment; pools; or other special equipment.

6.6.2. For each EEM, ESCO shall use its best judgment regarding the employment of 
instrumentation and recording duration so as to achieve an accurate and faithful 
characterization of energy use.

6.7. ESCO shall prepare a preliminary analysis of potential EEMs as follows:
6.7.1. ESCO shall identify EEMs which appear in the judgment of ESCO to be cost effective and 

therefore warrant detailed analysis.
6.7.2. For each EEM, ESCO shall prepare a preliminary estimate of energy cost savings including a 

description of analysis methodology, supporting calculations and assumptions used to 
estimate savings. ESCO shall use current energy costs and those expected in five years to 
provide a range of potential energy savings.

6.7.3. Where loading or usage are highly uncertain, including variable loads such as cooling, ESCO 
shall use its best judgment or take direction from Owner to use spot measurements or 
short-term monitoring.

6.7.4. ESCO shall identify EEMs that ESCO evaluated but does not recommend and shall explain 
the basis for rejecting these measures.

6.7.5. Potential EEMs shall address the following:
o Comfort and maintenance issues
o Energy use, loads, proper sizing, efficiencies and hours of operation
o Current operating condition
o Remaining useful life of equipment to be replaced
o Implications of system replacement
o Hazardous materials and other environmental concerns associated with EEMs
o Owner’s future plans for equipment replacement or Facility renovations
o Facility operation and maintenance procedures that could be affected.

6.8. ESCO shall prepare a summary including the following:
 Information from Owner contacts.
 Summary table of recommended EEMs, with the estimated design and construction costs for 

each EEM, annual maintenance costs, the first year cost avoidance (in dollars and energy 
units), and annual energy savings.

 Summary of annual retrofit energy use and costs related to base year use and costs.
 Calculation of annual savings expected if all recommended EEMs are implemented at 

current energy rates and those expected in five years.
 General description of the existing Facility and its mechanical and electrical systems.
 Discussion of EEMs considered but not investigated in detail.
 Preliminary analysis of applicable regulations including a code analysis as they pertain to the 

EEMs.
 Complete appendices including identification of data used to prepare analyses and data collection 

methods.
 Proposed Project schedule showing significant milestones.
 Conclusions and recommendations.
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6.9. ESCO shall provide a written description of each recommended EEM including:
6.9.1. General description.
6.9.2. Existing conditions.
6.9.3. Recommendations. Include a discussion of Facility operations and maintenance implications 

of EEM installation/implementation.
6.9.4. Base year consumption and a description of how it was established.
6.9.5. Savings calculations

Base year energy use and cost.
Post-retrofit energy use and cost.
Savings estimates including analysis methodology, supporting calculations and 
assumptions used.
Savings estimates must be limited to savings allowed by Owner as described above.
Percent cost-avoidance projected.
Describe impact of energy rate increases (those expected in five years).
Explanation of how savings duplication or interaction between retrofit options is 
avoided.
Operational savings, including calculations and descriptions.
A computer simulation shall not be used as part of the Audit, Part A. It may be used 
as part of the Project Development Plan if requested by Owner or recommended 
by ESCO.
Calculations, formulas, assumptions and key data shall be stated.
Preliminary measurement and verification plan, which shall describe how each 
EEM is to be measured and verified (e.g., stipulated by contract, utility bill analysis, 
end-use measurement and calculation, etc.).

6.10. Reserved.

6.11. ESCO shall develop recommendations, estimated costs and/or cost reductions, and considerations for 
incorporating sustainable practices into the Project. Such practices may include the following:
 Construction debris reuse and/or recycling
 Purchasing products that are made from environmentally attractive materials, are available 

locally, reduce environmental impacts during construction and building operation, and that 
contribute to a safe, healthy indoor environment.

6.12. ESCO shall meet with Owner to:
6.12.1. Review the energy related services/ Work proposed in Section 6.8, and assemble a package 

of options compatible with Owner's budget and to establish Facility improvement goals to 
be carried forward into the Project Development Plan;

6.12.2. Review the non-energy related services/Work and describe a package compatible with 
Owner's budget and Facility improvement goals.

6.12.3. ESCO shall record revisions to the Audit, Part A as requested and approved by Owner. These 
revisions will be retained for use in the Project Development Plan.

6.13. Describe the interrelationship of the energy and non-energy related services/ Work in the Project. 
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6.14. ESCO shall prepare a project cost estimate based on Owner-selected energy and non-energy related 
services/ Work. This estimate shall be done in a format agreed upon by ESCO and Owner. The estimate 
shall include but not be limited to the following:
6.14.1. Contract Price including the following:

Guarantee Maximum Price comprised of the following items:
The Cost of the Work
Performance bond and payment bond costs
A not to exceed contingency

Audit and development fee comprised of the Audit, Part A Fee and the Project 
Development Plan Fee
Design fee
Project management/ Construction management costs
ESCO overhead and profit
Systems Start-up and Commissioning Fee
Training Services Fee
Measurement and Verification Services Fee
Energy Cost Savings Guarantee Fee 

6.15. ESCO and Owner must negotiate all markups and costs prior to proceeding with Phase II of the 
Contract.

ESCO: OWNER:

Signature Signature Line 1

By Ron Haxton By Customer Name

Title Vice President, Northwest Region Title Title

Date Date

Federal I.D. #: 04-3512838 Federal I.D. #:

OWNER: OWNER:

Signature Line 2 (if needed) Signature Line 3 (if needed)

By Customer Name By Customer Name

Title Title Title Title

Date Date
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ENERGY SAVINGS PERFORMANCE CONTRACT
DIVISION 3 – PHASE 1, PART B: PROJECT DEVELOPMENT PLAN

1. COMMENCEMENT DATE: As provided in Section 4.2 of Division 1 of this Contract, the Project Development 
Plan shall commence on the date Owner issues a Notice to Proceed for this Project Development Plan.

2. SUBSTANTIAL COMPLETION (DELIVERY OF PROJECT DEVELOPMENT PLAN): ESCO shall perform and provide 
the Project Development Plan contemplated by this Division 3 of the Contract in accordance with the 
Statement of Work described at Section 6 below. ESCO agrees to complete and present to Owner a final 
Project Development Plan within 270 business days from Owner’s issuance of the Notice to Proceed for this 
Phase of this Contract.

3. RESERVED.

4. CONTRACT DOCUMENTS. For the purposes of the contractual obligations set forth in this Division 3, all of 
the Contract Documents described at Section 2 of Division 1 are hereby incorporated by this reference.

5. COMPENSATION 
5.1. The following terms provide the basis upon which Owner will pay to ESCO a fixed fee (“Project 

Development Plan Fee”) for ESCO’s delivery of a satisfactory Project Development Plan. The sum of 
$9,000 will be due to ESCO from Owner, subject to the terms of this Section 5 and the other provisions 
of this Contract. If at the time Owner and ESCO enter into this Contract they are unable to determine 
or agree to the amount of the Project Development Plan Fee, they agree to negotiate in good faith 
and use their best efforts to agree on the amount of the Project Development Plan Fee during or after 
the Audit, Part A and the Project Development Plan Fee shall be added by amendment to this 
Contract.

5.2. Reserved.
5.3. Owner reserves the right to terminate this Contract for convenience. Should Owner, during the 

performance of the Project Development Plan, terminate this Contract for convenience by providing 
written notice thereof to ESCO, Owner shall pay to ESCO a percentage, equal to the percentage of the 
completion of the Statement of Work (Section 6 of this Division 3) that is accepted by Owner, of the 
Project Development Plan Fee.

5.4. Should ESCO determine at any time during the performance of the Project Development Plan that 
sufficient savings cannot be attained to meet Owner’s terms as set forth in the RFP and this Contract, 
ESCO may terminate this Contract by written notice to Owner. In this event Owner shall have no 
obligation to pay, in whole or in part, the Project Development Plan Fee, any amount for the Design 
and Construction Contract, any amount for Phase III of the Project, or any other amount due under 
this Contract unless Owner is obligated to pay part or all of the Audit, Part A Fee.

5.5. The termination rights and remedies in this Section 5 are in addition to those provided in the Standard 
Terms and Conditions of this Contract.

6. STATEMENT OF WORK/ PROJECT DEVELOPMENT PLAN. Based on the Energy and Non-Energy-related work 
selected by Owner from the Audit, Part A, ESCO shall prepare a Project Development Plan that shall include 
the following: concept design development documents as necessary unless otherwise specified; final 
Schedules 1 through 6 (described more particularly below), and draft Schedules 7 through 10 for the Design 
and Construction Contract. Documents shall reflect consideration of the availability of materials, equipment 
and labor, construction sequencing and scheduling, acknowledging the requirement that the work be 
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accomplished after normal working hours, economic analysis of construction and operations, Owner’s safety 
and maintenance requirements, and sustainability in design and construction practices. The Project 
Development Plan shall be the basis for the Statement of Work for Phases II and III of this Contract and 
Project.
6.1. Design development documents shall include:

6.1.1. Floor plans of all spaces to receive new equipment.
6.1.2. Key plans showing the location in the building of relevant spaces.
6.1.3. Identification of all fixed equipment to be installed under this Contract and the Design and 

Construction Contract.
6.1.4. Legend showing all symbols used on the drawings.
6.1.5. Outline specifications, catalog cuts and samples of specified items.
6.1.6. Reflected ceiling development including ceiling grid and all devices that penetrate ceiling 

(i.e., light fixtures, sprinkler heads, ceiling register or diffusers, etc.).
6.1.7. Analysis of applicable regulations including a code analysis as they pertain to the Project.
6.1.8. During design development, ESCO shall identify issues within their control as designers, 

specifiers, and constructors that involve "Sustainability" (“Sustainability” means using, 
developing and protecting resources at a rate and in a manner that enables people to meet 
their current needs and also provides that future generations can meet their own needs). 
Sustainability requires simultaneously meeting environmental, economic and community 
needs). These issues shall be discussed with Owner and decisions shall be made based on 
the best Sustainability practices and cost-effectiveness. Sustainability issues include 
analyzing alternative materials and building components to determine which are the most 
sustainable..

6.1.9. Design development documents shall include electronic data of the floor plans, key plans, 
legends and anything that is drawn that can be used for future “As-Built” Plans.

6.2. ESCO shall prepare the following final documents in anticipation of Phases II and III of this Contract:
Schedule 1 Equipment to be installed by ESCO
Schedule 2 Calculation of Energy Cost Savings Guarantee
Schedule 3 Compensation to ESCO, including Guaranteed Maximum Price (“GMP”)
Schedule 4 Baseline Energy Consumption
Schedule 5 Savings Calculation Formulae; Methodology to Adjust Baseline
Schedule 6 Measurement and Verification Plan and Guaranteed Savings Contract Provisions (to be 

included in the Design and Construction Contract)

6.3. ESCO shall prepare a draft of the following documents in anticipation of Phases II and III of this 
Contract:
Schedule 7 Systems Start-Up and Commissioning; Operating Parameters of Installed Equipment
Schedule 8 ESCO’s Training Responsibilities
Schedule 9 Owner's Maintenance Responsibilities
Schedule 10 Facility Maintenance Checklists

6.4. ESCO shall meet with Owner to:
6.4.1. Review the design development documents for energy and non-energy related work to 

ensure that design and resulting project cost is compatible with Owner's investment and 
Facility improvement goals.
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6.4.2. Review Schedules 1 through 6. ESCO is required to provide final versions of Schedules 1 
through 6; however, ESCO shall provide proposed Schedules 1 through 6 for review by 
Owner, and ESCO shall then revise Schedules 1 through 6 as required by Owner or as 
negotiated between Owner and ESCO to arrive at final versions of Schedules 1 through 6 
acceptable to Owner, as part of the Project Development Plan. More than one version of 
one or more of these Schedules may be necessary in arriving at accepted final versions.  
These Schedules must fully address and include their respective subject matters, terms and 
provisions as identified in their titles and in the RFP.  Schedule 6 (the Measurement and 
Verification Plan and Guarantee Savings Contract Provisions to be included in the Design and 
Construction Contract) must address and include those matters, terms and conditions as 
noted above and must be agreed to and finalized as part of the Project Development Plan 
under this Division 3 of this Contract so that those terms and provisions can be included or 
incorporated in the Design & Construction Contract at or before its execution.

6.4.3. Review draft Schedules 7 through 10.  ESCO is required to provide drafts of Schedules 7 
through 10, which shall fully address and include their respective subject matters, terms and 
provisions as identified in their titles and in the RFP. ESCO shall revise these Schedules as
required by Owner or as negotiated between Owner and ESCO to arrive at drafts of these 
Schedules that are acceptable to Owner as part of the Project Development Plan under this 
Division 3 of this Contract.  Schedules 7 through 10 will be finalized as part of Phase II.

6.5. ESCO shall record revisions to Project Development Plan requested by Owner.

7. COMPLETION OF SCHEDULE 3
As part of the Project Development Plan, ESCO shall complete Schedule 3, which shall include the 
establishment of the Contract Price for the remaining design services, project management services, 
construction management/construction administration services and construction services and work to 
implement and complete the Project, and that Contract Price is to be made up of the following components:
7.1. The GMP for the construction services and work for the Project shall be a firm fixed price in an amount 

to be established during the completion of the Project Development Plan, and shall include the 
following items:
7.1.1. Cost of the Work. The “Cost of the Work”, as that term is defined in Section 11 of the Design 

and Construction Contract, shall be included in the GMP.
7.1.2. Bonding.
7.1.3. Not to Exceed Contingency. The GMP is based on incomplete design documents. In 

developing the GMP, ESCO shall identify and include such contingencies as may be 
necessary to pay for unforeseen elements that are required for a complete, fully functional 
facility. The GMP includes a not to exceed contingency amount, in an amount to be 
determined, which is available for ESCO's exclusive use for cost that are incurred in 
performing the construction Work that are not included in a specific line item or the basis 
for a change order under the Contract Documents (the “Contingency”). By way of example, 
and not as a limitation, such costs include trade buy-out differentials, overtime, 
acceleration, costs in correcting defective, damaged or nonconforming Work, design errors 
or omissions and subcontractor defaults. The Contingency is not available to Owner for its 
use in completion of the Project, including changes in the scope of the Project or any other 
item which would enable ESCO to increase the GMP under the Contract Documents.  ESCO 
shall provide Owner with notice of all anticipated changes against the Contingency, 
consistent with the terms of the Design and Construction Contract.  In the event that a 
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portion of the Contingency is not utilized by ESCO during completion of the Project, that 
savings shall accrue to Owner consistent with Section 7.1.7.

7.1.4. Acceptance of GMP. Owner’s written approval of the Project Development Plan provided by 
ESCO under this Contract, and Owner’s full execution of the Phase II Design and 
Construction Contract will signify the formal acceptance of the GMP by Owner. The full 
performance and payment security required by the RFP, the General Conditions, and the 
Design and Construction Contract shall be equal to the GMP.

7.1.5. Failure to Furnish an Acceptable GMP. If ESCO is unable to furnish a GMP within Owner's 
budget, or if Owner determines at any time in its sole discretion, that the Parties may fail to 
reach a timely agreement on a GMP acceptable to Owner, Owner may terminate this 
Contract. ESCO specifically agrees that Owner shall not be liable for any damages whether 
actual, consequential or otherwise for termination of this Contract under this provision. 
Provided, however, that if not already paid, Owner will pay ESCO the Audit, Part A Fee and 
the Project Development Plan Fee if it is due and owing.

7.1.6. Following Acceptance of GMP. Upon acceptance of the GMP by Owner, Owner and ESCO 
shall enter into the Design and Construction Contract. The full performance and payment 
security required by the RFP, the General Conditions and the Design and Construction 
Contract shall be increased as needed to include any additive amendments to the GMP.

7.1.7. Owner Savings. If the actual and final Cost of the Work plus the Contingency and Bond is less 
than the Guaranteed Maximum Price For Construction Work, as may be amended, the 
difference shall accrue to Owner.

7.2. Audit and Development Fee. A fixed fee in the aggregate amount of the Audit, Part A Fee and the 
Project Development Fee for completing the TEA and PDP in Phase 1, Parts A and B respectively.

7.3. The “Design Fee” for preparation of Construction Documents shall be a firm fixed price, in an amount 
to be established in the Project Development Plan, to provide those services defined in Section 5.3 of 
the Design and Construction Contract.

7.4. Project Management/ Construction Management/ Construction Administration Services. All project 
management/ construction management/ construction administration services for the Project shall 
be included.

7.5. ESCO’s Fee. ESCO’s fee (“Overhead and Profit”) shall be included as a percentage (%) of the Cost of 
the Work as described in Section 11 of the Design and Construction Contract.

7.6. The “Systems Start-up and Commissioning Fee” shall be a firm fixed price, in an amount to be 
established in the Project Development Plan, to provide those services as agreed upon by ESCO and 
Owner, based on the Proposal presented by ESCO in the Project Development Plan.

7.7. The “Training of Owner’s Operations & Maintenance Personnel Fee” shall be a firm fixed price, in an 
amount to be established in the Project Development Plan, to provide those services as agreed upon 
by ESCO and Owner, based on the Proposal presented by ESCO in the Project Development Plan.

7.8. The “Measurement and Verification Services (“M & V”) Fee” shall be an annual price, in an amount to 
be established in the Project Development Plan, to be paid upon completion of the M & V annual 
report as agreed upon by ESCO and Owner, based on the proposal presented by ESCO in the Project 
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Development Plan. The M & V services shall run parallel with the Energy Savings Guarantee provisions 
of the Design and Construction Contract and shall end when those Energy Savings Guarantee 
provisions end.

7.9. The “Energy Savings Guarantee Contract Fee” shall be an annual price, in an amount to be established 
in the Project Development Plan, to be paid upon ESCO’s substantiation that the guaranteed savings 
have been achieved in the preceding 12 month period by ESCO'S Measurement and Verification 
services. The energy savings contract provisions shall be as agreed upon by ESCO and Owner in the 
final Schedule 6 (as provided in Section 6.4.2 of this Division 3) and included in the Design and 
Construction Contract.
7.9.1. If, at the end of each 12 month period, the guaranteed savings have not been achieved, 

ESCO shall pay to Owner the difference between the actual amount saved and the 
guaranteed amount.

7.9.2. The term of these energy savings contract provisions of the Design and Construction 
Contract shall be 1 year, unless terminated by Owner before that time or extended for 
consecutive annual savings terms up to the financing term of the project. The Owner may 
terminate the Design and Construction Contract (as to these energy savings contract 
provisions) at any time. If cancellation occurs, Owner is responsible for payment to ESCO for 
the work completed.

ESCO: OWNER:

Signature Signature Line 1

By Ron Haxton By Customer Name

Title Vice President, Northwest Region Title Title

Date Date

Federal I.D. #: 04-3512838 Federal I.D. #:

OWNER: OWNER:

Signature Line 2 (if needed) Signature Line 3 (if needed)

By Customer Name By Customer Name

Title Title Title Title

Date Date
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These Phase II Contract Terms are Attached for Reference Only and will be filled in after Phase I development.
ENERGY SAVINGS PERFORMANCE CONTRACT

EXHIBIT A
PHASE 2: DESIGN AND CONSTRUCTION CONTRACT

THIS PHASE 2 DESIGN AND CONSTRUCTION CONTRACT is between Columbia County, (the “Owner”), and:

Company Ameresco, Inc Contract #
Address 9700 SW Capitol Hwy, Suite 110 PCA Project/Phase
City, State Zip Portland, OR 97219 Tax ID # 04-3512838
Phone 503.290.1285 Date TBD

(the “ESCO” or “Consultant”) (collectively Owner and Consultant are referred to as the "Parties"). This Contract is 
for all Services related to completion of the project more particularly described as follows (the “Project”):

Insert the common name of the Project, a brief description of the entire Project, the address of the Project, and 
the following completed statement:

The work to be performed under this contract shall commence as soon as the ESCO has been officially notified to 
proceed (the “Effective Date”). No Services shall be performed prior to the Effective Date. The Contract shall 
expire, unless otherwise terminated or extended, on XXXXX. The expiration or termination of the Contract shall 
not extinguish, prejudice, or limit either Party’s right to enforce this Contract with respect to any default or defect 
in performance that has not been cured.

1. RESERVED.

2. SUBSTANTIAL COMPLETION DATE: XXXXX. See requirements in Sections 18.2 and 18.3 of this Design and 
Construction Contract.

3. DEFINITIONS. The key, defined terms used in this Design and Construction Contract, are set forth at Section 
1 of Division 1 of the Energy Savings Performance Contract between Owner and ESCO, with an Effective Date 
of XXXXX (the “ESPC” or the “Contract”) and Section A, State of Oregon General Conditions for Public
Improvement Contracts, Exhibit 1A to this Contract (the “General Conditions”), unless defined in the body of 
this Contract, and in this Section 3 as follows:

3.1. “Construction Work” means the providing of all work, services, construction management services, 
materials, equipment, transportation, tools, labor and incidentals necessary to complete the 
construction work described in and reasonably inferred from this Contract and the other Contract 
Documents, including but not limited to the services and work set forth in Sections 5.5 and 5.6 of this 
Design and Construction Contract.

3.2. “Contract Documents” means, notwithstanding the definition in Section A.1 of the General 
Conditions, the documents identified in Section 4 of this Contract.

3.3. “Contract Time” means any incremental period of time allowed under the Design and Construction 
Contract to complete any portion of the Work as reflected in the project schedule.
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3.4. “Design Services” means all the design services and construction administration services to be 
performed by ESCO under this Design and Construction Contract and the other Contract Documents, 
including but not limited to Sections 5.3 and 5.4 of this Design and Construction Contract.

3.5. “Project Management Services” means the project management services that ESCO shall perform 
throughout the period of performance of this Design and Construction Contract, as more particularly 
described in Section 5.2 of this Design and Construction Contract.

3.6. “Work” means all Project Management Services, Design Services and Construction Work to be 
performed by ESCO under this Design and Construction Contract and the other Contract Documents 
for the Project.

4. CONTRACT DOCUMENTS. The Contract Documents listed at Section 4.1 below are intended to reflect the 
Parties’ understanding of their respective rights and responsibilities concerning completion of the Work 
under the Design and Construction Contract.
4.1. Interpretation. In the event of any inconsistency, conflict, or ambiguity between or among the 

Contract Documents, the Contract Documents shall take precedence in the following order:
4.1.1. All written modifications, amendments and change orders to this Design and Construction 

Contract that have been executed by Owner following any required Owner approvals;
4.1.2. This Design and Construction Contract, and all Exhibits, Schedules and Attachments to this 

Contract, including Exhibit 2A, Supplemental General Conditions to the State of Oregon 
General Conditions;

4.1.3. The State of Oregon General Conditions (Exhibit 1A hereto);
4.1.4. All design and construction drawings, Plans, Specifications and documents prepared and 

approved for the Project;
4.1.5. The ESPC Contract;
4.1.6. The RFP;
4.1.7. ESCO’s Proposal submitted in response to the RFP.

4.2. Ownership of Work Product. All drawings, Plans, Specifications, audits, reports, and other work 
product required to be delivered by ESCO under this Contract ("Work Product") shall be the exclusive 
property of Owner.  Owner and ESCO intend that such Work Product be deemed “work made for 
hire.” If for any reason the Work Product is not deemed “work made for hire,” ESCO hereby 
irrevocably assigns to Owner all of its right, title and interest in and to any and all of the Work Product, 
whether arising from copyright, or any state or federal intellectual property law or doctrine.  ESCO 
shall execute such further documents and instruments as Owner may reasonably request in order to 
fully vest such rights in Owner.  ESCO forever waives any and all rights relating to the Work Product, 
including without limitation, any and all rights arising under 17 USC §106A or any other rights of 
identification of authorship or rights of approval, restriction or limitation on use or subsequent 
modifications.
4.2.1. ESCO, notwithstanding other conditions in this Section 4.2, shall have, with Owner’s written 

permission, the right to utilize such Work Product on its brochures or other literature that it 
may utilize for marketing and sales, and in addition, ESCO may use standard line drawings, 
specifications and calculations on other unrelated projects.

4.2.2. If Owner reuses or modifies the Work Product without ESCO's involvement or prior written 
consent, Owner shall to the extent permitted by Article XI, Section 7 10, of the Oregon 
Constitution and by the Oregon Tort Claims Act, indemnify ESCO against liability for damage 
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to person or property arising from Owner’s reuse or modification of the Work Product, 
provided Owner shall not be required to indemnify ESCO for any such liability arising out of 
or related to the wrongful or negligent acts of ESCO or ESCO's employees or agents.

5. ESCO’s SERVICES
5.1. General.

5.1.1. ESCO agrees that the Project Development Plan package of Energy related items, Non-
Energy-related items and water-saving measures, and the Design Development Documents 
approved by ESCO and Owner shall serve as the basis for the Statement of Work for Phase II 
(as described in Section 3 of Division 1 of the ESPC Contract.)

5.1.2. As the Design-Builder for this Project, ESCO shall perform all Project Management Services, 
Design Services, and Construction Work necessary to complete the Project.

5.1.3. ESCO shall obtain at its own expense, and shall maintain in effect for the duration of this 
Design and Construction Contract, the insurance coverage required both in Section G of the 
General Conditions and in Section 9.3 of Division 1 of the ESPC Contract.  Before execution 
of this Design and Construction Contract, ESCO shall provide to Owner certificates of 
insurance in compliance with the foregoing insurance provisions that demonstrate the 
required coverages are in effect and are being maintained for this Design and Construction 
Contract and the Work and services to be performed hereunder. In addition, before 
execution of this Design and Construction Contract, ESCO shall provide to Owner a 
performance bond and a payment bond, as required by Section G.2 of the General 
Conditions, on the bond forms furnished by Owner (attached hereto as Exhibit 3A).  Each 
bond shall be in the total amount of those elements of the Contract Price for this Design and 
Construction Contract as provided in Section 9.1.5 below. Notwithstanding any provision to 
the contrary herein, any payment and performance bonds associated with this Contract 
guarantee only the performance of the installation portion of this Contract, and shall not be 
construed to guarantee the performance of: (1) any efficiency or energy savings guarantees, 
(2) any support or maintenance service agreement, or (3) any other guarantees or 
warranties with terms beyond one (1) year in duration from the completion of the 
installation portion of this Contract. In addition, before beginning work, ESCO and all 
subcontractors shall file and maintain with the Construction Contractors Board the public 
works bond required by ORS 279C.836.

5.1.4. ESCO shall perform all services in good faith and shall perform all Work as expeditiously as is 
consistent with the highest professional skill, care and the orderly progress of the Work.

5.1.5. Within one week after execution of this Design and Construction Contract, ESCO shall 
submit for Owner's approval a schedule for the performance of the Work, which shall 
include allowances for periods of time required for Owner's review and for approval by 
authorities having jurisdiction over the Project.  Time limits established by this schedule and 
approved by Owner shall not, except for reasonable cause, be exceeded by ESCO or Owner.

5.1.6. ESCO shall in good faith provide Owner with the necessary technical documentation for, and 
assist Owner in the procurement of, any utility rebates or incentives (the “Rebates”) and tax 
credits (the “Tax Credits”) that may be available for the Project.  ESCO estimates the Rebates 
to be approximately $_____________ and the Tax Credits to be approximately 
$_____________.  ESCO does not guarantee the specific availability or amount of the 
Rebates or the Tax Credits.

5.1.7. Under Section 6.4.3 of Division 3 of the ESPC Contract, ESCO was required to provide drafts 
of Schedules 7 through 10 as provided in that Section.  As part of the services under this 
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Design and Construction Contract, ESCO is required to provide final versions of Schedules 7 
through 10.  ESCO shall provide proposed final versions of these Schedules for review by 
Owner, and ESCO shall then revise these Schedules as required by Owner or as negotiated 
between Owner and ESCO to arrive at final versions of Schedules 7 through 10.  More than 
one version of one or more of these Schedules may be necessary in arriving at accepted final 
versions.

5.1.8. Reserved

5.2. Project Management.
5.2.1. ESCO shall appoint an ESCO staff person as ESCO’s Project Manager (the “EPM”, who is 

identified in Section 6.3 of this Design and Construction Contract) who shall be reasonably 
available to Owner and who shall have the expertise and experience required to supervise 
the Work for the duration of the Project.  EPM shall communicate regularly with Owner and 
shall have the authority to act on behalf of ESCO. EPM shall consult with Owner’s Project 
Manager (the “OPM”) on issues affecting design, construction, Contract performance, 
Project budget and Project schedule.  The EPM may be replaced during the Project only with 
Owner’s prior consent, consistent with the provisions of Section 6.3 and 6.5 of this Design 
and Construction Contract.

5.2.2. The EPM shall provide Owner with a status report every two weeks, in which it shall detail 
the progress of the Work including the following: 1) whether the Work is proceeding 
according to schedule; 2) any discrepancies, conflicts, or ambiguities in the Contract 
Documents that require resolution; 3) any safety issues related to the Work; 4) any other 
matter that requires resolution to ensure timely and cost-effective completion of the Work.  
At least four working days prior to the scheduled meeting, ESCO shall submit to Owner a list 
of identified matters that require resolution; any matters that require Owner approvals, and 
any proposed deviations from the Project schedule. 

5.2.3. The EPM shall be the principal contact between the OPM and all other ESCO 
representatives, and shall be responsible for all communications, including, but not limited 
to, conveying concerns, decisions and formal actions.

5.2.4. The EPM shall be responsible for maintaining thorough and complete project records and 
regular briefings to the OPM.  The EPM shall coordinate the flow of information, 
communications and formal Documents so that Owner has the material required for its 
timely action on policy, design and budget matters.  The EPM shall be responsible for 
transmission of Documentation required for Owner approval or actions.

5.2.5. Owner’s review of, and response to, any of the matters presented above shall not relieve 
ESCO of its obligation to complete the Work within the Contract Time, and shall not be 
construed as relieving ESCO of its complete and exclusive control over the means, methods, 
sequences and techniques for executing the Work.

5.3. Design.
Based on approved design development documents generated by ESCO and approved by Owner 
during the Project Development Plan, and any further adjustments in the scope or quality of the 
Project or in the construction budget authorized by Owner, ESCO shall prepare, for approval by 
Owner, Construction Documents.
5.3.1. The Construction Documents must meet the following requirements:

ESCO shall provide Specifications that comply with the Construction Specifications 
Institute's 3-part and 16-division format, shall provide drawings and Plans based on 



Columbia County Page 34 of 58 Ameresco, Inc.
ESPC Contract

the approved preliminary design documents and shall set forth in detail the 
architectural, structural, mechanical and electrical construction requirements for 
the Project.
ESCO shall provide Owner with catalog cuts of all specified items, if different than 
design development documents.
ESCO shall provide Owner with in-progress Construction Documents as needed.  At 
the completion of construction ESCO shall supply record drawings, and a copy of 
the final Construction Documents on a re-recordable compact disk.
ESCO shall prepare 95% Construction Documents for review and approval by 
Owner, and shall continue with preparation of the final Construction Documents, 
including final Specifications for all authorized Work on the Project, and shall 
incorporate into those final Construction Documents the comments and any 
modifications or changes desired by Owner, and any modifications required for 
compliance with applicable codes, regulations or standards.  The resulting final 
Construction Documents shall be a complete, fully coordinated, integrated 
package, suitable for use in the construction of the Project, without significant 
addenda or further clarifications required. All submittals shall be made in 
accordance with the schedule made pursuant to Section 5.1.5 of this Design and 
Construction Contract.
ESCO shall file all documents required for the approval of governmental authorities 
having jurisdiction over the Project and shall obtain all necessary permits. In the 
event that Owner files any permits, ESCO shall assist Owner as Owner deems 
necessary.

5.3.2. All specified items shall be standard, cataloged, manufactured items or "off the shelf" items. 
No custom items are to be designed or specified without prior written authorization of 
Owner. No proprietary or "sole source" items shall be specified.  Brand name products may 
be specified so long as "or approved equal" is included with their specification.

5.3.3. Recycled products shall be used where they are economically feasible.  ESCO shall give 
preference to materials and supplies manufactured from recycled materials under the 
following conditions:
 The recycled product is available;
 The recycled product meets applicable standards;
 The recycled product can be substituted for a comparable non-recycled product; and
 Recycled product costs do not exceed the costs of non-recycled products by more than five 

percent.

5.4. Construction Administration Services
5.4.1. GENERAL OFFICE CONSTRUCTION ADMINISTRATION.  ESCO shall process submittals, 

including without limitation, the receipt, review and disposition of shop drawings, product 
data, and samples.  ESCO shall transmit any such submittals to Owner, as required and shall 
maintain a master file of submittal communications.  ESCO shall keep a submittal log on a 
spreadsheet program and send a copy to Owner on a weekly basis.

5.4.2. INSPECTION COORDINATION.  ESCO shall provide all necessary services relating to 
independent inspection and testing required by applicable regulatory agencies, or relating 
to other inspection, testing and commissioning of the systems and equipment installed on 
the Project site as part of the Work, including but not limited to the following:  
administration and coordination of field testing as required by the Contract Documents; 
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establishing the scope, standards, procedures and frequency of testing and inspections 
required to complete the Work; arranging for testing and inspections; notifying inspection 
and testing agencies of status of any portion of the Work requiring testing and inspection; 
evaluating compliance by testing and inspection agencies with required scope, standards, 
procedures and frequency; review of reports on inspections and tests; notifying Owner of 
any observed deficiencies in the Work; and, providing copies of all reports on inspections 
and tests, as well as copies of all correspondence from the testing and inspection agencies, 
to Owner.

5.4.3. SUPPLEMENTAL DOCUMENTS. ESCO shall prepare, reproduce and distribute supplemental 
drawings, Plans and Specifications and shall issue interpretations in response to requests for 
clarification by Owner’s Project Manager, or subcontractors or as required by construction 
exigencies.  ESCO shall be responsible for notifying the appropriate parties of Owner's 
instructions and of changed requirements and schedule revisions.

5.4.4. CHANGE REQUESTS/CHANGE ORDERS, requested or approved by Owner:  ESCO shall 
prepare, reproduce and distribute drawings, Plans and Specifications to describe Work to be 
added, deleted or modified; review proposals from subcontractor(s) for reasonableness of 
quantities and costs of labor and materials; review and recommend changes in time for 
substantial completion; assist in preparation of Owner approved modifications to the GMP; 
coordinate communications, approvals and notifications.  ESCO shall keep a log of all change 
requests on a spreadsheet program and copy Owner bi-weekly.

5.4.5. PAYMENT REVIEW. ESCO shall evaluate and certify applications for payment and shall 
maintain detailed records supporting approved applications for payment.

5.4.6. PROJECT CLOSEOUT. ESCO shall verify that work is sufficiently complete, in accordance with 
the Contract Documents, to permit occupancy or utilization for the use for which it is 
intended.  ESCO shall coordinate a detailed inspection with Owner's representative to 
ensure that the Work conforms to the Contract Documents; to verify the list submitted by 
the subcontractor(s) of items to be completed or corrected; to determine the amounts to be 
withheld until final completion; to issue Certificates of Substantial Completion; to perform 
inspection(s) upon notice by the sub-contractor(s) that the Work is ready for final inspection 
and acceptance; to notify Owner and subcontractor(s) of deficiencies found in follow-up 
inspection(s), if any; to perform final inspection with Owner's representative to verify final 
completion of the Work; receipt and transmittal of warranties, affidavits, receipts, releases 
and waivers of lien or bonds indemnifying Owner against liens; and issuance of Final 
Certificate(s) for Payment.

5.4.7. RECORD DRAWINGS services consisting of: Preparation of record drawings in electronic 
format based on information furnished by the subcontractors including significant changes 
in the work made during construction including modifying the floor plan layouts including 
partitions, furniture and equipment; transmittal of record drawings and general data, 
appropriately identified, to Owner and others as directed.

5.4.8. WARRANTY REVIEW: Prior to the expiration of the warranties of any subcontractors and 
manufacturers, ESCO and Owner’s representative shall perform a warranty review, 
documenting defects or deficiencies in installation, materials, systems and equipment and 
preparing instructions to the sub-contractors and manufacturers for correction of noted 
defects.  The ESCO shall then follow through to ensure that each defect or deficiency is 
appropriately addressed and verify that an appropriate remedy has been accomplished.  
ESCO shall copy Owner on the correspondence related to these warranty issues.
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5.5. Construction Services/Construction Management Services.
5.5.1. ESCO shall have complete control over and charge of and shall be responsible for 

construction means, methods, techniques, sequences or procedures, and for safety 
precautions and programs in connection with the Work on the Project, so that, upon 
completion of the Work, the Project shall be structurally sound and shall be a complete, 
fully-functioning facility suitable for the purposes for which it is intended.  These roles are 
solely ESCO's responsibility under this Design and Construction Contract.  ESCO shall be fully 
responsible for maintaining construction schedules and for any failure to carry out the Work 
in accordance with the Contract Documents.  ESCO shall be deemed to have complete 
control over or charge of acts or omissions of all ESCO employees, agents, design 
professionals, and construction managers, as well as subcontractors, or their agents or 
employees, or of any other persons performing portions of the Work.

5.5.2. ESCO's responsibility to provide the Work under this Design and Construction Contract 
commences with the execution of this Design and Construction Contract and terminates 
upon ESCO’s satisfaction of all obligations set forth in this Design and Construction Contract 
including those enumerated at Section K of the General Conditions.

5.5.3. ESCO shall provide, supervise and administer all Construction Work as set forth in this 
Design and Construction Contract and in the General Conditions unless otherwise provided 
in this Design and Construction Contract.

5.5.4. ESCO’s duties, responsibilities and limitations of authority shall not be modified or extended 
without the express written agreement of the Parties and any required Owner approvals.

5.5.5. Except as may otherwise be provided in the Contract Documents or when direct 
communications have otherwise been specifically authorized, Owner shall conduct all 
communications concerning the Work through the EPM.

5.5.6. Subject to the right to suspend and terminate as provided in Section J of the General 
Conditions, in no event shall the existence of any claim, dispute or question constitute a 
justification for either party to suspend or terminate the progress of the Work, and both 
parties, in such event, shall continue to prosecute the Work and perform under this Design 
and Construction Contract diligently, and shall resolve the claim, dispute or question by 
agreement, mediation or other means.

5.5.7. At its own expense, ESCO shall correct Construction Work which does not conform to the 
Construction Documents.

5.5.8. ESCO warrants to Owner that materials and equipment incorporated in the Construction 
Work shall be new unless otherwise specified, and that the Construction Work shall be of 
good quality, free from faults and defects, and in conformance with the Contract 
Documents. 

5.5.9. ESCO shall pay all sales, consumer, use and similar taxes and shall secure and pay for 
building and other permits and governmental fees, licenses and inspections necessary for 
the proper execution and completion of the Construction Work which are either customarily 
secured or are legally required. Owner shall compensate ESCO for the actual cost of 
approved changes in the Construction Work including the cost of permits, licenses, 
inspections or governmental fees incurred by ESCO as a direct result of this Project; 
provided, however, ESCO shall pay all costs of this Project that result from errors or defects 
in the design of the Project or in the Construction Work.

5.5.10. ESCO shall give notices and comply with all laws, ordinances, rules, regulations and lawful 
orders of public authorities relating to the Project, including but not limited to compliance 
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with energy conservation design measures required under ORS 276.900 to 276.915 and 
rules adopted pursuant to those statutes.

5.5.11. ESCO shall be responsible to Owner for the completion of the Construction Work in 
accordance with this Design and Construction Contract.

5.5.12. ESCO shall keep the premises free from accumulation of waste materials or rubbish caused 
by ESCO’s operations. At the completion of the Construction Work, ESCO shall remove from 
and about the Project all of ESCO’s tools, construction equipment, machinery, surplus 
materials, waste materials and rubbish.

5.5.13. ESCO shall prepare Change Orders for Owner’s approval and execution and shall have 
authority to make minor changes in the design of the Project and Construction Work 
consistent with the intent of the Project, not involving an adjustment in the contract sum or 
an extension of the contract time.  ESCO shall promptly inform Owner, in writing, of all 
minor changes in the design of the Project and the Construction Work.

5.5.14. ESCO shall notify Owner when the Construction Work or an agreed upon portion thereof is 
substantially completed by issuing a Certificate of Substantial Completion which shall 
establish the date of Substantial Completion; state the responsibility for each party for 
security, maintenance, heat, utilities, and damage to the Construction Work; include a list of 
items to be completed or corrected; and fix the time within which ESCO shall complete 
items listed 

5.5.15. ESCO shall maintain in good order at the site one true and correct record copy of the 
drawings, Plans, Specifications, product data, samples, shop drawings, Change Orders, and 
other modifications, marked currently to record changes made during construction.  ESCO 
shall deliver in-progress construction drawings and Plans to Owner upon completion of the 
design and construction of the Project, and prior to final payment.  The record copy shall be 
based solely on information obtained by ESCO.

5.5.16. For this Project, the provisions of ORS 279C.800 to 279C.870, relative to prevailing wage 
rates, shall apply, and ESCO and all subcontractors shall comply with the foregoing 
requirements and the related requirements as provided in Section C of the General 
Conditions, including but not limited to the requirement to pay workers at not less than the 
specified minimum hourly rate of wage.  A copy of the Oregon Bureau of Labor and 
Industries (BOLI) current prevailing wage rate publication applicable to this Project is 
appended to this Contract as Exhibit 4A and is incorporated herein by this reference. The 
ESCO’s signature on this Design and Construction Contract constitutes a certification that 
ESCO agrees to be bound by such rates and the foregoing requirements for this Project, and 
that ESCO agrees to the attachment of a copy of the applicable BOLI publication.  (A copy of 
the then applicable BOLI prevailing wage rates was referenced in the RFP and incorporated 
into the RFP, together with the BOLI web address where they were available.  However, 
Owner reserves the right to require that the applicable BOLI wage rates current at the time 
this Design and Construction Contract is executed be attached to, or incorporated into, and 
apply to this Design and Construction Contract).

5.5.17. Pursuant to ORS 279C.825, the PWR fee shall be paid by Owner according to the 
administrative rules of the Commissioner of BOLI.

5.6. Protection of Persons and Property.
5.6.1. ESCO shall be fully responsible for initiating, maintaining and providing supervision of safety 

precautions and programs in connection with the Work.
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5.6.2. ESCO shall take reasonable precautions to ensure the safety of and shall provide reasonable 
protection to prevent damage, injury or loss to: 1) employees of Owner present on the Work 
site, employees of ESCO, and other persons who may be affected; 2) the Work and materials 
and equipment to be incorporated therein; and 3) other property at, or adjacent to the 
Work site.

5.6.3. ESCO shall be liable for damage or loss to property at the site caused by the negligence of 
ESCO, or anyone directly or indirectly employed by ESCO, or by anyone for whose acts it 
may be liable, except to the extent that damage or loss is attributable to the acts or 
omissions of Owner.  This subparagraph shall in no way affect the applicability or coverage 
of the insurance required in Section G of the General Conditions.

5.7. Additional Services. All other services requested by Owner and mutually agreed to in writing by Owner 
and ESCO, including, among others, changes in the Work exceeding that described in Section 5 of this 
Design and Construction Contract, shall constitute additional services and shall be paid by Owner as 
provided in the written agreement applicable thereto.

6. RELATIONSHIP BETWEEN AND ROLES OF THE PARTIES
6.1. Owner Responsibilities.

6.1.1. Owner shall designate a representative authorized to act on Owner’s behalf with respect to 
the Project. Owner or such authorized representative shall examine documents submitted 
by ESCO and shall promptly render decisions pertain thereto to avoid delay in the orderly 
progress of the Work. Owner shall render approval of formal submittals on the Schedule of 
Performance within ten (10) calendar days after receipt of submittals from ESCO.

6.1.2. If Owner observes or otherwise becomes aware of a fault or defect in the Work or 
nonconformity with the design documents or Construction Documents, Owner shall give 
prompt written notice thereof to ESCO.

6.1.3. Owner shall furnish required information and services and shall promptly render decisions 
pertaining thereto to avoid delay in the orderly progress of the design and construction.

6.1.4. No approval or acceptance of Construction Documents or changes herein given by or on 
behalf of Owner shall establish any warranty or representation on the part of Owner that 
such Construction Documents or changes are technically sound, complete or correct.

6.1.5. Owner shall communicate with the design professionals only through ESCO’s Representative 
except in matters of public safety.

6.2. Independent Contractor.  ESCO is an independent contractor and not an officer, employee, or agent 
of Owner as those terms are used in ORS 30.265.

6.3. ESCO’s Key Personnel. ESCO’s project staff shall consist of the following personnel.  ESCO’s personnel 
identified herein shall be considered unique, key personnel, and shall not be replaced during the 
Project without the written permission of Owner, which shall not be unreasonably withheld.
6.3.1. XXXXX shall be ESCO's Principal-in-Charge.
6.3.2. XXXXX shall be the EPM and shall participate in all meetings throughout the Project term.
6.3.3. The design professional identified in Section 4.5 of Division 1 of the ESPC Contract, namely 

XXXXX, shall be ESCO’s design professional that shall provide all design services or design 
services oversight provided for in this Design and Construction Contract.

6.3.4. XXXXX shall be ESCO’s on-site job superintendent for the Construction Work throughout the 
Project.
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6.4. Design Builder’s Consultants/Subcontractors. ESCO shall be assisted by the consultants and/ or 
subcontractors set forth in Exhibit 5A hereto. The Parties acknowledge and agree that the consultants 
have been reviewed and approved by Owner, prior to the execution of this Design and Construction 
Contract.

6.5. Replacement of ESCO’s Project Team. If ESCO intends to substitute key personnel, consultants, or 
subcontractors, a request must be given to Owner at least 10 days prior to the intended time of 
substitution.  When Owner has approved replacements, ESCO shall provide a transition period of at 
least 10 working days during which the original and replacement personnel shall be working on the 
Project concurrently, if feasible.  Once a replacement for any key personnel, consultants or sub-
contractors is authorized, further replacement shall not occur without the written permission of 
Owner.

7. PAYMENT OF COMPENSATION
Owner shall make payments to ESCO for those portions of the Contract Price (as defined in Section 9 herein) 
pertaining to the Construction Work in the manner set forth at Section E “Payments” of the General
Conditions.  Owner shall compensate ESCO for design, engineering and all other contracted Work pursuant to 
the terms of Section 9 herein.

8. TERMINATION
8.1. Parties’ Right to Terminate by Mutual Agreement.  This Design and Construction Contract may be 

terminated by written agreement of the Parties.

8.2. Owner’s Right to Terminate for Convenience.  Owner may, in its sole discretion, terminate this Design 
and Construction Contract by written notice to ESCO specifying the date of termination.  If Owner, 
during Phase II terminates this Design and Construction Contract for convenience by providing 15 days 
advance written notice thereof to ESCO, Owner shall pay to ESCO that sum equal to the percentage 
of the Work that is completed and accepted by Owner.

8.3. Owner’s Right to Terminate for Cause.  Owner may terminate this Design and Construction Contract, 
in whole or in part, immediately upon notice to ESCO, or such later date as Owner may establish in 
such notice, upon the occurrence of any of the following events:
8.3.1. Owner fails to receive funding, or appropriations, limitations or other expenditure authority 

at levels sufficient to pay for ESCO’s services;
8.3.2. Federal, state or local laws, regulations or guidelines are modified or interpreted in such a 

way that either the services under this Contract are prohibited or Owner is prohibited from 
paying for such services from the planned funding source;

8.3.3. ESCO no longer holds a license or certificate that is required to perform the services;
8.3.4. ESCO commits any material breach or default of any covenant, warranty, obligation or 

agreement under this Design and Construction Contract, fails to perform the work under 
this Design and Construction Contract within the time specified herein or any extension 
thereof, or so fails to perform as to endanger ESCO’s performance under this Design and 
Construction Contract in accordance with its terms, and such breach, default or failure is not 
cured within 10 calendar days after delivery of Owner’s notice, or such longer period of cure 
as Owner may specify in such notice.
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8.4. Cessation of Work.  Upon receiving a notice of termination, and except as otherwise directed in 
writing by Owner, ESCO shall immediately cease all activities related to this Design and Construction 
Contract. 

8.5. ESCO’s Right to Terminate for Cause.
8.5.1. ESCO may terminate this Design and Construction Contract if Owner fails to pay ESCO 

pursuant to the terms of this Design and Construction Contract, provided that Owner does 
not cure its failure to make payment to ESCO within 15 calendar days after receiving written 
notice from ESCO of such failure to make payment.

8.5.2. ESCO may terminate this Design and Construction Contract, for reasons other than non-
payment, if Owner commits any other material breach or default of this Contract, and fails 
to cure such breach or default within 30 calendar days after delivery of ESCO’s notice, or 
such longer period as ESCO may specify in such notice.

9. CONTRACT PRICE
The “Contract Price” is the maximum, not-to-exceed, total amount payable under this Design and 
Construction Contract unless it is increased or decreased by the price of approved change orders, is $XXXXXX, 
as established by ESCO as part of the Project Development Plan. The execution of this Design and Construction 
Contract signifies the acceptance of the Contract Price by Owner.  The Contract Price is composed of the 
following component parts:

9.1. Guaranteed Maximum Price For Construction Work.  ESCO agrees that the portion of the Contract 
Price attributable to the Construction Work shall not exceed $XXXXXX, that amount having been 
proposed by ESCO as part of the Project Development Plan.  The Guaranteed Maximum Price for 
Construction Work is composed of the following parts and/or includes the following parts:

9.1.1. Cost of the Work. The Guaranteed Maximum Price For Construction Work includes the Cost 
of the Work, more particularly described in Section 11 herein. The Cost of Work is $XXXXXX

9.1.2. Bonding. The Guaranteed Maximum Price For Construction Work includes Bonding in the 
amount of $XXXXXX.

9.1.3. Not to Exceed Contingency. The Guaranteed Maximum Price For Construction Work includes 
a contingency amount of $ XXXXX which is available for ESCO's exclusive use for costs that 
are incurred in performing the Construction Work that are not included in a specific line 
item of the Cost of the Work, or the basis for a Change Order under the Contract Documents 
(the “Contingency”).  By way of example, and not as a limitation, such costs include trade 
buy-out differentials, overtime, unforeseen conditions, acceleration, costs in correcting 
damaged Work that are not covered by insurance, or Subcontractor defaults.  The 
Contingency is not available to Owner for any reason, including changes in scope or any 
other item, which would enable ESCO to increase the GMP under the Contract Documents.  
ESCO shall provide Owner with notice of all anticipated charges against the Contingency; 
Owner will notify ESCO, within ten (10) days of Owner’s receipt of ESCO’s notice of 
anticipated charges against the Contingency, of any objection of Owner to any ESCO-
proposed charges against the Contingency.

9.1.4. GMP Savings. In the event that the actual and final Cost of the Work plus the Contingency is 
less than the GMP as amended, the difference shall accrue to Owner.

9.1.5. RESERVED
9.1.6. RESERVED
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9.2. Design Services Fee.  This fee shall be a firm fixed price of $XXXXXX ($XXXXXX for Mechanical, Water 
and General, and $XXXXXX for Lighting) to provide those services defined in Sections 5.3 and 5.4 of 
this Design and Construction Contract.  A portion of this amount is payable with each application for 
payment during the design phase, as a percentage of the completed design services.

9.3. Systems Start-up and Commissioning Fee shall be a firm fixed price of $XXXXXX, to provide those 
services as agreed upon by ESCO and Owner, based on the Proposal presented by ESCO in the Project 
Development Plan.  A portion of this amount is payable with each application for payment, as a 
percentage of the completed systems start-up and commissioning services/work.

9.4. Training of Owner’s Operations & Maintenance Personnel Fee.  This fee shall be a firm fixed price of 
$XXXXXX to provide those services as agreed upon by ESCO and Owner, based on the proposal 
presented by ESCO in the Project Development Plan.  A portion of this amount is payable with each 
application for payment, as a percentage of the completed training services/work.

9.5. Measurement and Verification (“M & V”) Services Fee.  This fee shall be $XXXXXX, to be paid upon 
completion and delivery of the M & V annual report.  The annual report shall be based on the prior 
12 months beginning with the M & V Commencement Date (as defined in Exhibit 6A).  The annual 
report is due within 60 days after the end of each M&V period.   The M & V services shall run parallel 
with the energy savings guarantee contract provisions (the “Savings Contract”) (See Section 9.6 
below) and shall terminate when the Savings Contract terminates.  Should the M & V services be 
terminated by Owner, the Savings Contract shall also be terminated.

9.6. Energy Savings Guarantee Contract Fee. This fee shall be $XXXXX, to be paid upon completion and 
delivery of the M & V annual report. The Savings Contract terms and provisions shall be as provided 
in Exhibit 6A (which is attached hereto and incorporated by this reference). Notwithstanding any term 
or provision to the contrary in Exhibit 6A, any of the referenced Schedules, or this Design and 
Construction Contract, the terms of this Section 9.6 shall be controlling for the Savings Contract and 
ESCO and Owner hereby specifically agree that: (1) The Savings Term (or Energy Savings Term) shall 
be One (1) Year, beginning on the Notice of Commencement of Energy Savings, defined as the date 
contracting Agency issues its Notice of Commencement of Energy Savings. (2) Exhibit 6A may contain 
provisions regarding potential changes to increase savings.  Notwithstanding any such provisions to 
the contrary, any such changes must be made during the eighteen (18) months immediately following 
the Notice of Commencement of Energy Savings, may be made only with the consent of Owner, and 
shall be made at sole expense of ESCO unless agreed otherwise in Owner’s sole discretion.

9.6.1. If at the end of each twelve (12) month period the guaranteed savings have not been 
achieved, ESCO shall pay to Owner the difference between the actual amount saved and the 
guaranteed amount, upon receipt of Owner’s written request for payment.  Owner also has 
the option of withholding payments otherwise due ESCO (if any) in the amount of the 
difference between the actual amount saved and the guaranteed amount.

9.6.2. The Savings Contract term shall commence on the date ESCO issues its Notice of 
Commencement of Energy Savings for Phase II and shall be one (1) year, unless extended for 
additional consecutive years up to the project financing term or sooner terminated by 
Owner before that time.  The Owner may terminate the Savings Contract at any time. If 
cancellation occurs, Owner is responsible for payment to ESCO for the work completed.
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9.7. ESCO’s Overhead and Profit.  ESCO’s fee shall be included as a firm fixed fee of $XXXXX, which is XX% 
of the Cost of the Work (as that term is defined in Section 11 herein).

9.8. Construction Management. Project Management, Construction Management, and Construction 
Administration Services shall be a firm fixed fee of $XXXXX, which is XX% of the Cost of Work.

9.9. Audit and Development Fee. The Contract Price includes the Audit and Development Fee, which is 
$XXXXXX (Amount contracted in Phase I applied to Phase II at Customer’s request).

10. CHANGES IN THE WORK.  Adjustments to the GMP required by changes in the Work beyond the stated 
scope may be determined by any of the methods listed in Section D of the General Conditions, except that 
the overhead and profit markup for ESCO shall be limited to the Overhead and Profit percentage as noted in 
Section 9.7 of this Design and Construction Contract and the other firm fixed fees at the same percentage of 
the Cost of Work as the original scope.

11. COST OF THE WORK. (Covered in the GMP, to be reimbursed) The term "Cost of the Work" shall mean costs 
necessarily incurred by ESCO in the proper performance of the Construction Work; provided, however, the 
Cost of the Work shall include only the items specifically identified in this Section 11 and must be directly 
related to the construction of the Project.
11.1. Labor Costs.

11.1.1. Wages of construction workers directly employed by ESCO to perform the Construction 
Work at the site.

11.1.2. Wages and salaries of ESCO's supervisory and administrative personnel stationed at the site, 
and for such personnel off the site when specifically related to the Project and with Owner's 
agreement after review of any information and Documents required by Owner.

11.1.3. Wages and salaries of ESCO's supervisory or administrative personnel engaged at factories, 
workshops or on the road, in expediting the production or transportation of materials or 
equipment required for the Work, but only for that portion of their time directly required 
for the Construction Work.

11.1.4. Fringe benefit costs paid or incurred by ESCO for taxes, insurance, contributions, 
assessments and benefits required by law or collective bargaining agreements and, for 
personnel not covered by such agreements, customary benefits such as sick leave, medical 
and health benefits, holidays, vacations and pensions, provided such costs are based on 
wages and salaries included in the Cost of the Work under Sections 11.1 through 11.3 of this 
Design and Construction Contract.

11.2. Subcontract Costs.
11.2.1. Payments made by ESCO to Subcontractors in accordance with the requirements of the 

subcontracts toward completion of the Construction Work.
11.2.2. Costs, including transportation, of materials and equipment incorporated or to be 

incorporated into the completed Construction Work.
11.2.3. Costs of materials in excess of those actually installed but required to provide reasonable 

allowance for waste and for spoilage.  Unused excess materials, if any, shall be delivered to 
Owner at the completion of the Work or, at Owner's option, shall be sold by ESCO.  Any sale 
shall be commercially reasonable and ESCO shall provide an accounting for such a sale 
within 15 days of the transaction.  Net amounts realized if any, from such sales shall be 
credited to Owner as a deduction from the Cost of the Work
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11.3. Costs of Other Materials and Equipment, and Related Items.
11.3.1. Costs, including transportation, installation, maintenance, dismantling and removal of 

materials, supplies, temporary facilities, machinery, equipment, and hand tools not 
customarily owned by the construction workers, which are provided by ESCO at the site and 
fully consumed in the performance of the Construction Work; and cost less salvage value on 
such items if not fully consumed, whether sold to others or retained by ESCO.  Cost for items 
previously used by ESCO shall mean fair market value.

11.3.2. Rental charges for temporary facilities, machinery, and equipment and hand tools not
customarily owned by the construction workers, which are provided by ESCO at the site, 
whether rented from ESCO or others, and costs of transportation, installation, minor repairs 
and replacements, dismantling and removal thereof.  Rates and quantities of equipment 
rented shall be according to industry standards, shall not exceed acquisition costs, and for 
individual items exceeding $10,000, shall be subject to Owner's prior approval.

11.3.3. Costs of removal of debris from the site.
11.3.4. Cost of telegrams and long-distance telephone calls, postage and parcel delivery charges, 

telephone service at the site and reasonable petty cash expenses of the site office, which 
are solely for the benefit of the Construction Work.

11.3.5. That portion of the reasonable travel and subsistence expenses of ESCO's personnel, at 
Owner approved rates, but not in excess of the rates allowed State Employees, incurred 
while traveling in discharge of duties connected with the Construction Work.  Main office 
staff travel shall not be reimbursed unless approved in advance by Owner. 

11.4. Miscellaneous Costs.
11.4.1. That portion of premiums for insurance directly attributable to this Design and Construction 

Contract, including deductible for builders all/risk insurance (but excluding premiums for 
comprehensive/commercial general liability, automobile liability, professional liability/errors 
& omissions, and worker’s compensation coverage), and payment and performance bonds 
as required by Section G of the General Conditions (but excluding premiums for 
Subcontractor bonds unless authorized by Owner), Section 9.3 of Division 1 of the Contract, 
and Section 9.1.5 this Design and Construction Contract.

11.4.2. Sales, use or similar excise taxes imposed by a governmental authority which are directly 
related to the Construction Work and for which ESCO is liable.

11.4.3. Fees and assessments for the building permit and for other permits, licenses and inspections 
for which ESCO is required by the Contract Documents to pay.

11.4.4. Direct costs associated with ESCO's job site safety program.
11.4.5. ESCO deposits lost for causes other than ESCO's fault or negligence.

11.5. Other Costs.
11.5.1. Costs of drawings, Plans, Specifications and other Documents required to complete the 

Construction Work, except as provided by Owner.
11.5.2. Other costs incurred in the performance of the Construction Work if and to the extent 

approved in advance in writing by Owner.

11.6. Repairs to Damaged, Defective or Nonconforming Construction Work.  The Cost of the Work shall also 
include costs, which are incurred by ESCO in taking action to prevent threatened damage, injury or 
loss in case of an emergency affecting the safety of persons and property.
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12. COSTS INCLUDED IN OVERHEAD AND PROFIT (Not to be reimbursed). The Overhead and Profit shall include 
all costs that are not directly attributable to the Construction Work as defined in Section 11 of this Design 
and Construction Contract.  Generally, the Overhead and Profit shall include the following:
12.1. Salaries and other compensation of ESCO's personnel stationed at ESCO's principal office or offices 

other than the site office except as otherwise allowed under the Contract.

12.2. Expenses of ESCO's principal office and offices other than the site office.

12.3. Any overhead and general expenses, except as may be expressly included in Section 11 of this Design 
and Construction Contract.

12.4. ESCO's capital expenses, including interest on ESCO's capital employed for the Construction Work.

12.5. Any cost associated with the Project not specifically and expressly described in Section 11 of this 
Design and Construction Contract.

12.6. Costs due to the fault or negligence of ESCO, subcontractors, anyone directly or indirectly employed 
by any of them, or for whose acts any of them may be liable, including but not limited to costs for the 
correction of damaged, defective or nonconforming Construction Work, disposal and replacement of 
materials and equipment incorrectly ordered or supplied, and making good damage to property not 
forming part of the Construction Work.

12.7. Any costs which would exceed the GMP.

13. DISCOUNTS, REBATES AND REFUNDS
13.1. Discounts, Rebates and Refunds.  Cash discounts obtained on payments made by ESCO shall accrue 

to Owner.  Trade discounts, rebates, refunds and net amounts received from sales of surplus materials 
and equipment shall accrue to Owner, and ESCO shall use its best efforts to obtain such discounts, 
refunds and net amounts.

13.2. Amounts Credited to Owner.  Amounts, which accrue to Owner in accordance with the provisions of 
Section 13.1 of this Design and Construction Contract, shall be credited to Owner as a deduction from 
the Cost of the Work.

14. ESCO'S OBLIGATIONS UNDER SUBCONTRACTS.
14.1. No use of a subcontractor shall relieve ESCO of any of its obligations or liabilities under this Design 

and Construction Contract.  ESCO shall be fully responsible and liable for the acts or omissions of all 
subcontractors and suppliers including persons directly or indirectly employed by them.  ESCO shall 
have sole responsibility for managing and coordinating the operations of its subcontractors and 
suppliers, including the settlement of disputes with or between ESCO and any such subcontractor.

14.2. ESCO shall include in each subcontract and require each subcontractor to include in any lower tier 
subcontract, any provisions necessary to make all of the provisions of the General Conditions fully 
effective as applied to subcontractors.  The ESCO shall provide all necessary Plans, Specifications, and 
instructions to its suppliers and subcontractors to enable them to properly perform their work.

15. SUBCONTRACTOR SELECTION.
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15.1. The selection of all subcontractors shall be the sole responsibility of ESCO.  
15.2. RESERVED

16. MISCELLANEOUS LABOR.
16.1. ESCO may provide normal layout, clean up, and other "pick-up" work required to complete the Project 

with its own forces, without the necessity of subcontracting.

16.2. If ESCO desires to perform any other Construction Work through third-party subcontractors or other 
entities, that Construction Work shall be bid according to the provisions of Section 16 of this Design 
and Construction Contract.

17. ACCOUNTING; AUDIT ACCESS.  ESCO shall keep full and detailed accounts and exercise such controls as may 
be necessary for proper financial management under this Design and Construction Contract; the accounting 
and control systems shall be satisfactory to Owner.  Owner and Owner's representatives, including the 
Oregon Secretary of State accountants and auditors, shall be afforded reasonable and regular access to 
ESCO's records, books, correspondence, instructions, drawings, Plans, Specifications, receipts, subcontracts, 
purchase orders, vouchers, memoranda and other data relating to this Agreement, and ESCO shall preserve 
these for a period of three years after final payment, or for such longer period as may be required by law.  
Owner may, at its discretion, perform periodic audits of the Cost of the Work and any other reimbursable 
costs associated with the Project.  Owner intends to conduct a final audit of reimbursable costs prior to the 
Agreement closeout.  The ESCO shall cooperate fully with Owner in the performance of such audits.

18. CONTRACT TIME
18.1. Commencement of Work.  The Work shall commence on the date ESCO receives Owner’s Notice to 

Proceed, unless the parties mutually agree otherwise in writing.  Owner’s Notice to Proceed shall be 
issued on or after the effective date of this Design and Construction Contract.

18.2. Substantial Completion.  Substantial Completion for the entire Construction Work shall be achieved 
no later than xxx calendar days after the Date of Commencement (“Scheduled Substantial Completion 
Date”), subject to adjustment as set forth in the Contract Documents.

18.3. Acceptance of Work. A prerequisite to Owner’s acceptance is that ESCO must first warrant, by written 
notice to Owner’s authorized representative, that ESCO has substantially completed the Statement of 
Work as follows:  Phase II, The Energy Related and Non-Energy related items are substantially 
complete, commissioning has been performed, and the EEMs are producing savings equal to or 
greater than the Guaranteed Savings.  

18.4. Final Completion of the Construction Work.  Final Completion of the Construction Work, or identified 
portions of the Construction Work, shall be achieved as expeditiously as practicable.  All of the dates 
set forth in this Section 18 shall be subject to adjustment in accordance with the General Conditions.

18.5. Project Schedule and Work Time Limitations.  ESCO shall comply with the “Project Schedule” and 
“Work Time Limitations” for the Project negotiated by Owner and ESCO as provided in Sections 3.4 
and 3.5 of Division 1 of the ESPC Contract.  Changes, if any, to the Project Schedule and Work Time 
Limitations, including changes for the Work under this Design and Construction Contract, must be 
agreed to in writing by Owner and ESCO.
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19. LIQUIDATED DAMAGES FOR DELAY.  ESCO understands that if it does not attain Substantial Completion by 
the Scheduled Substantial Completion Date, Owner will suffer damages, which are difficult to determine and 
accurately specify.  ESCO agrees that if it does not attain Substantial Completion by the Scheduled 
Substantial Completion Date, ESCO shall pay to Owner $100 PER DAY as liquidated damages for each 
subsequent day until ESCO attains Substantial Completion.  The liquidated damages provided herein shall be 
in lieu of a claim for consequential damages incurred by Owner as a result of delay in achieving Substantial 
Completion.

20. STANDARD OF CARE; DRAWINGS, PLANS & SPECIFICATIONS.  ESCO hereby represents and warrants that all 
drawings, Plans, Specifications, and other Documents prepared pursuant to this Design and Construction 
Contract shall be completed in a manner consistent with the highest professional standard of care, and shall 
function for the purposes intended, and that the Project, if constructed in accordance with such drawings, 
Plans, Specifications, and other Documents, shall be structurally sound and a complete and properly 
functioning and suitable or the purposes for which it is intended.

21. CORRECTION OF DRAWINGS, PLANS & SPECIFICATIONS.  ESCO shall be responsible for correcting any 
inconsistencies, errors or omissions in the drawings, Plans, Specifications, and other documents.  ESCO shall 
correct, at no additional cost to Owner, any and all inconsistencies, errors and omissions in the drawings, 
Plans and Specifications.

22. FUNDS AVAILABLE AND AUTHORIZED; PAYMENTS.  Owner reasonably believes that sufficient funds are 
anticipated to pay all amounts due hereunder and hereby covenants and agrees that it will use its best 
efforts to obtain and properly request and pursue funds from which payments hereunder may be made, 
including making provisions for such payments to the extent necessary in the budget submitted for the 
purpose of obtaining funds and using its best efforts to have such budget approved.  It is Owner's intention 
to make all payments due hereunder if funds are legally available for this Project and in that regard Owner 
represents and warrants to ESCO that this Design and Construction Contract is important to Owner's 
efficient and economic operation.  If, despite the above, Owner is not allotted sufficient funds for the next 
succeeding fiscal period by appropriation, appropriation limitation, grant, or other funds source lawfully 
available to it for such purposes to continue the Project and make payments hereunder, Owner may 
terminate this Agreement, by notice to ESCO, without penalty, effective at the end of the current fiscal 
period for which funds have been allocated and if not so terminated Owner will remain fully obligated for all 
amounts owing hereunder.  Such termination shall not constitute an event of default under any other 
provision of the Design and Construction Contract, but Owner shall be obligated to pay all charges incurred 
through the end of such fiscal period.  Owner shall give ESCO notice of such non-availability of funds within 
thirty (30) days after it received notice of such non-availability.

23. MISCELLANEOUS.
23.1. Governing Law; Jurisdiction; Venue.  This Design and Construction Contract shall be governed by and 

construed in accordance with the laws of the State of Oregon without regard to principles of conflicts 
of law.  Any claim, action, suit or proceeding (collectively “Claim”) between Owner and ESCO that 
arises from or relates to this Design and Construction Contract shall be brought and conducted solely 
and exclusively within the Circuit Court of Columbia Marion County for the State of Oregon; provided, 
however, if a Claim must be brought in a federal forum, the it shall be brought and conducted solely 
and exclusively within the United States District Court for the District of Oregon.  In no event shall this 
Subsection be construed as a waiver by the Owner of any form of defense or immunity, whether based 
on sovereign immunity, governmental immunity, immunity based on the Eleventh Amendment to the 
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United States Constitution or otherwise.  ESCO, BY EXECUTION OF THIS DESIGN AND CONSTRUCTION 
CONTRACT, HEREBY CONSENTS TO THE IN PERSONAM JURISDICTION OF SAID COURTS.

23.2. Foreign Contractor.  If ESCO is not domiciled in or registered to do business in the State of Oregon, 
ESCO shall promptly provide to the Oregon Department of Revenue and the Secretary of State 
Corporation Division all information required by those agencies relative to this Design and 
Construction Contract.  ESCO shall demonstrate its legal capacity to perform the work under this 
Design and Construction Contract in the State of Oregon prior to entering into this Design and 
Construction Contract.

23.3. Notices.  Except as otherwise expressly provided in this Design and Construction Contract, any notices 
to be given hereunder shall be given in writing by personal delivery, facsimile, or mailing the same, 
postage prepaid, to ESCO or Owner at the addresses or numbers as either party may hereafter 
indicate pursuant to this Section. Any notice so addressed and mailed shall be deemed to be given 
five (5) calendar days after the date of mailing.  Any notice delivered by facsimile shall be deemed to 
be given when receipt of the transmission is generated by the transmitting machine. To be effective 
against Owner, such facsimile transmission must be confirmed by telephone notice to Owner’s 
Representative for the Project. Any notice by personal delivery shall be deemed to be given when 
actually delivered.

23.4. Disclosure of Tax Identification Number.  ESCO must provide its federal tax ID number to Owner.  This 
number is required pursuant to ORS 305.385.  The Tax Identification Number provided pursuant to 
this authority will be used for the administration of state, federal and local tax laws.

23.5. Compliance with Applicable Law.  ESCO agrees to comply with all federal, state, county, and local laws, 
ordinances, and regulations applicable to the Services to be provided under this Design and 
Construction Contract.  ESCO specifically agrees to comply with all applicable requirements of federal 
and state civil rights and rehabilitation statues, rules and regulations.  ESCO also shall comply with the 
Americans with Disabilities Act of 1990 (Pub. L. No. 101-336), ORS 659A.142, and all regulations and 
administrative rules established pursuant to those laws.  Failure or neglect on the part of ESCO to 
comply with any or all such laws, ordinances, rules, and regulations shall not relieve ESCO of these 
obligations nor of the requirements of this Design and Construction Contract.  ESCO further agrees to 
make payments promptly when due, to all persons supplying to such ESCO labor or materials for the 
performance of the Services to be provided under this Design and Construction Contract; pay all 
contributions or amounts due the Industrial Accident Fund from such ESCO incurred in the 
performance of this Design and Construction Contract; not permit any lien or claim to be filed or 
prosecuted against the Owner on account of any labor or material furnished; and pay to the 
Department of Revenue all sums withheld from employees pursuant to ORS 316.167.  If ESCO fails or 
refuses to make any such payments required herein, the appropriate Institution official may pay such 
claim.  Any payment of a claim in the manner authorized in this Section shall not relieve ESCO from 
obligation with respect to any unpaid claims.

Section 504 of the Rehabilitation Act of 1973, the Americans with Disabilities Act and the Oregon 
Building Codes require all new construction to be totally accessible to people with physical limitations.  
Owner expects that all spaces in designs for new facilities and in remodel projects shall be accessible 
to people with physical limitations.
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23.6. Tax Compliance Certification.  By signature on this Design and Construction Contract, the undersigned 
hereby swears or affirms under penalty of perjury that the undersigned is authorized to act on behalf 
of ESCO and has authority and knowledge regarding the payment of taxes, and that ESCO is, to the 
best of the undersigned’s knowledge, not in violation of any Oregon Tax Laws.  For purposes of this 
certification, “Oregon Tax Laws” means those programs listed in ORS 305.380(4), namely any state 
tax imposed by ORS chapters 118, 314, 316, 317, 318, 321 and 323 and sections 10 to 20, chapter 533, 
Oregon Laws 1981, as amended by chapter 16, Oregon Laws 1982 (first special session); the elderly 
rental assistance program under ORS 310.630 to 310.706; and local taxes administered by the 
Department of Revenue under ORS 305.620.

23.7. Severability.  If any term or provision of this Design and Construction Contract is declared by a court 
of competent jurisdiction to be illegal or in conflict with any law, the validity of the remaining terms 
and provisions shall not be affected, and the rights and obligations of the Parties shall be construed 
and enforced as if the Design and Construction Contract did not contain the particular term or 
provision held to be invalid.

23.8. Waiver.  The failure of Owner to enforce any provision of this Design and Construction Contract shall 
not constitute a waiver by Owner of that provision or any other provision.

23.9. Media Contacts; Confidentiality. ESCO shall provide no news release, press release, or any other 
statement to a member of the news media regarding this Project, without Owner’s prior written 
authorization.  Furthermore, except in the case where Owner specifically authorizes disclosure of 
Owner’s confidential information in writing, ESCO shall maintain the confidentiality of Owner’s 
information pertaining to the Project, unless withholding such information would violate the law, 
create the risk of significant harm to the public or prevent ESCO from establishing a claim or defense 
in an adjudicatory proceeding.  ESCO shall require of its subcontractors similar agreements to 
maintain the confidentiality of Owner’s information.

23.10. Conflict of Interest.  Except with Owner’s prior written consent, ESCO shall not engage in any activity, 
or accept any employment, interest or contribution that would, or would reasonably appear, to 
compromise ESCO’s professional judgment with respect to this Project, including, without limitation, 
concurrent employment on any project in direct competition with the Project.

THIS DESIGN AND CONSTRUCTION CONTRACT CONSTITUTES THE ENTIRE AGREEMENT BETWEEN THE PARTIES ON 
THE SUBJECT MATTER ADDRESSED HEREIN.  THE TERMS OF THIS DESIGN AND CONSTRUCTION CONTRACT CAN 
NOT BE WAIVED, ALTERED, MODIFIED, SUPPLEMENTED, OR AMENDED, IN ANY MANNER WHATSOEVER, EXCEPT 
BY WRITTEN INSTRUMENT SIGNED BY THE PARTIES AND CONTAINING ALL REQUIRED OWNER APPROVALS.  ANY 
SUCH WAIVER, ALTERATION, MODIFICATION, SUPPLEMENTATION, OR AMENDMENT, IF MADE, SHALL BE 
EFFECTIVE ONLY IN THE SPECIFIC INSTANCE AND FOR THE SPECIFIC PURPOSE GIVEN.  THERE ARE NO 
UNDERSTANDINGS, AGREEMENTS, OR REPRESENTATIONS, ORAL OR WRITTEN, REGARDING THIS DESIGN AND 
CONSTRUCTION CONTRACT EXCEPT AS CONTAINED, INCORPORATED OR REFERENCED HEREIN.  ESCO, BY THE 
SIGNATURE BELOW OF ITS AUTHORIZED REPRESENTATIVE, HEREBY ACKNOWLEDGES THAT IT HAS READ THIS 
DESIGN AND CONSTRUCTION CONTRACT, UNDERSTANDS IT, AND AGREES TO BE BOUND BY ITS TERMS AND 
CONDITIONS.  THIS DESIGN AND CONSTRUCTION CONTRACT MAY BE EXECUTED IN SEVERAL COUNTERPARTS, 
EACH OF WHICH SHALL BE AN ORIGINAL, AND ALL OF WHICH SHALL CONSTITUTE THE SAME INSTRUMENT.



Columbia County Page 49 of 58 Ameresco, Inc.
ESPC Contract

IN WITNESS WHEREOF, and intending to be legally bound, the authorized representatives of the parties hereto 
subscribe their names.

ESCO: OWNER:

Signature Signature

By Ron Haxton By Customer Name

Title Vice President, Northwest Region Title Title

Date Date

Federal I.D. #: 04-3512838
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TABLE OF EXHIBITS TO THE DESIGN AND CONSTRUCTION CONTRACT

Exhibit 1A General Conditions 

Exhibit 2A Phase II, Supplemental General Conditions

Exhibit 3A Performance and Payment Bond(s)

Exhibit 4A Prevailing Wage Rate Schedules

Exhibit 5A Consultants/Sub-contractors List

Exhibit 6A Savings Contract Provisions

Exhibit 7A Supplemental Contract Language For American Rescue Plan Act Projects
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ENERGY SAVINGS PERFORMANCE CONTRACT
EXHIBIT 1A

GENERAL CONDITIONS
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ENERGY SAVINGS PERFORMANCE CONTRACT
EXHIBIT 2A

PHASE 2, SUPPLEMENTAL GENERAL CONDITIONS

Include any Owner or Project-specific conditions needed.
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ENERGY SAVINGS PERFORMANCE CONTRACT
EXHIBIT 3A

PERFORMANCE AND PAYMENT BONDS

Include any project-specific bonds required.
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ENERGY SAVINGS PERFORMANCE CONTRACT
EXHIBIT 4A

PREVAILING WAGE RATE SCHEDULES

Attach a current rate schedule.
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ENERGY SAVINGS PERFORMANCE CONTRACT
EXHIBIT 5A

SUBCONTRACTOR/ SUB-CONSULTANT LIST

Include a list of Owner-approved subcontractors and sub-consultants.
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ENERGY SAVINGS PERFORMANCE CONTRACT
EXHIBIT 6A

SAVINGS CONTRACT PROVISIONS

List the Project-specific savings provisions here, unless they are otherwise specified in this Design and Construction 
Contract.
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ENERGY SAVINGS PERFORMANCE CONTRACT
EXHIBIT 7

ARPA Provisons
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ENERGY SAVINGS PERFORMANCE CONTRACT
EXHIBIT C
RESERVED


