
 

AGENDA MEMO 

To: Davidson Board of Commissioners 
From: Mary Ann Swan, Town Attorney 
Date: September 28, 2021 
Re: Consider Approval of Amendments to Town of Davidson Rules of Procedure per 
NCGS§160D-109 

OVERVIEW 
NCGS§160D-109 clarifies the rules of conflicts of interest for local government officials. These 
must be incorporated into local procedures. These changes were briefed by Planning Director 
Jason Burdette in spring and summer of 2021 and are now proposed to be adopted by the board. 
 
Town of Davidson Rules of Procedure 
Rule 28. Duty to Vote  

(a) Duty to Vote. Every board member must vote except when excused from voting as provided 
by this rule.  

(b) Grounds for Excusal. A member may be excused from voting on a matter involving the 
member’s own financial interest or official conduct, though not if the proposal in question is one 
to alter the compensation or allowances paid to board members. Members may also be excused 
from voting when prohibited from voting under G.S. 14-234 (contract providing direct benefit to 
member), G.S. 160A-381(d) (legislative zoning decision likely to have a direct, substantial, and 
readily identifiable financial impact on member), or 160D-1-9 as outlined below) , G.S. 160A-
388(e)(2 (member’s participation in quasi-judicial decision would violate affected person’s right 
to an impartial decision maker).  

Questions about whether a basis for excusal exists should be directed to the town attorney.  

(c) Procedure for Excusal.  

(1) At member’s request. Upon being recognized at a duly called meeting of the board, a member 
who wishes to be excused from voting shall so inform the presiding officer, who must then 
submit the matter to a vote of the remaining members present. If a majority of the remaining 
members present vote to excuse the member, the member is excused from voting on the matter.  

(2) On board’s initiative. Even when a member has not asked to be excused from voting on a 
matter, a majority of the remaining board members present may by motion and vote excuse the 
member from voting if grounds for doing so exist under paragraph (b). If an objection is raised to 



a board member’s participation at or prior to the hearing or vote on that matter and the member 
does not recuse himself herself the remaining members of the board shall by majority vote rule 
on the objection. This applies to legislative, advisory decisions and quasi-judicial decisions.  

(d) Consequence of Non-Excused Failure to Vote. Except as specified in paragraph (e), if a 
member who has not been excused from voting fails to vote on a matter, the member’s failure to 
vote shall be recorded as an affirmative vote, provided (1) the member is physically present in 
the board chamber or (2) the member has physically withdrawn from the meeting without being 
excused by majority vote of Rules of Procedure for the Town of Davidson Date Approved: 
January 23, 2018 10 the remaining members present. 

 (e) Failure to Vote on Certain Zoning Matters. A member’s unexcused failure to vote shall not 
be recorded as an affirmative vote if the motion concerns a proposal to amend, supplement, or 
repeal a zoning ordinance. Instead, the member’s unexcused failure to vote shall be recorded as 
an abstention 

(f) Conflicts of Interest  

1) Provisions of G.S. 160D-109 state: A member shall not vote on any legislative decision 
regarding a development regulation adopted pursuant to Chapter 160 where the outcome of the 
matter being considered is reasonably likely to have a direct, substantial, and readily identifiable 
financial impact on the member. 

2) A governing board member shall not vote on any zoning amendment if the landowner of the 
property is subject to the rezoning petition or if the applicant for a text amendment is a person with 
whom the member has a close familial, business, or other associational relationship. 

Familial Relationship: For purposes of this section a “close familial relationship means a spouse, 
parent, child, brother, sister, grandparent or grandchild. This term includes the step, half and in 
law relationships” NC Gen. Stat 160D-109. 
 

3) Quasi-Judicial 

A member of any board exercising quasi-judicial functions pursuant to Chapter 160 shall not 
participate in or vote on any quasi-judicial matter in a manner that would violate affected persons’ 
constitutional rights to an impartial decision maker. Impermissible violations of due process 
include but are not limited to, a member having a fixed opinion prior to hearing the matter that is 
not susceptible to change, undisclosed ex-parte communications, a close familial business or other 
associational relationship with an affected person or a financial interest in the outcome of the 
matter.  
REQUESTED ACTION 
The board is asked to approve the amendments to the Town of Davidson Rules of Procedure per 
NCGS§160D-109. 


